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Reserved for Taxes, Interest, Expenses, etc. 
Unearned Discount 


Dividend Payable January 2. 1946 
Total 


$ 30,707,274.79 
48,517,885.27 
83,238,319.80 
6,.468,000.00 
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840,000.00 

3,89] 158.23 
1,475,000.00 
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REGAINING FINANCIAL LEADERSHIP 


A Community Program to Protect Profits 


Editorial 


NHE value of Capital and the benefits of 
profits to the public might be called “The 
Great American Mystery.” It is a mystery 
costing millions of dollars to the owners of 
industry. 


Reliable opinion polls show that most 
voters — and employees of industry — 
think that Business is making “too much” 
profit; the median belief is that corpora- 
tions have been making about 30%. Yet 
the public also believes that 10% (of net 
worth) is a fair return. 


Why have corporations taken so little 
pains to publicize the facts, when profit is 
the vital element in private enterprise? No 
matter how good a production and sales job 
is done, the stockholder and management in- 
terests suffer if the right to fair profit on 
investment and on sales is denied by public 
opinion as expressed through confiscatory 
taxes, restrictions and labor costs. 

Industry and institutional investors must 
combine their efforts to create an honestly 
informed public, and correct dangerous mis- 
conceptions. Good employee relations is only 
half the battle. 





Centers of Community Influence 


HE other half is for the financial and 

economic leaders in each community to 
speak up for industry — to tell their neigh- 
bors the true facts of what private enter- 
prise has done. An employee is first of all a 
citizen. He respects the opinions of his bet- 
ter informed neighbors and civic leaders, in 
economic as in other technical matters. 

The Trustees and other professional in- 
vestors already know the language and are 
sympathetic. It is to their interest to assume 
more economic leadership and protect the 
rights of private capital. There is no advan- 
tage in profitless production. 

But sympathy is not enough. It cannot 
cure a case of acute indigestion — physical 
or mental. Institutional investors know the 
benefits to the investor; but that is not what 
the general public, consumer or employee, 
cares about; in fact they often consider 
these benefits to be antagonistic to their in- 
terests. 


Who'll Tell About the Public Benefits? 


T is up to Industrial Management — in 

protecting the interests of Stockholders 
— to see that the institutional investors in 
each community are given the facts about 
the benefits of profits, capital and tools, to 
others besides stockholders. Trust officers, 
with many billions of dollars of corporate 
securities under their care, bank and insur- 
ance investment officers and estate attorneys 
should be the spokesmen for private enter- 
prise. 

They are too busy to dig out such facts, 
just as corporation officers cannot study the 
advantages of trust funds. But given the 
story of what “private enterprise” makes 
and gives, they can put this story directly 
to the leaders of public opinion of every 
group in their communities, through con- 
tacts with: 


Their own employees and associates; 

Service Clubs and Veterans organizations 
(as committee-men or speakers) ; 

Associations and professional groups (as 
members and speakers) ; 

Local Political and Labor Representatives 
(Personally and by placing on mailing 

lists) ; 

Civic and charitable groups (as board 
members, etc. ) 

Education and Religion (as school and 
church trustees) ; 

Their own customers and prospects (Per- 
sonally and through economic advertis- 
ing). 


Regaining Prestige and Leadership 


T is impossible — and unnecessary — to 

change everybody’s opinion. Elections in 
business, as in politics, are swung by a 
small percentage shift. Informed commun- 
ity leadership is the surest way to this end. 

Generalities and cliches are useless. What 
is needed are cases, figures, illustrations 
that show the relationships of fair profits 
and capital tools — to general and group 
welfare. 

The only real protection for savings to- 
day is to protect its right to a fair deal. Ade- 
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quate return for investment risk is the only 
justification of investment in corporate se- 
curities. Those trustmen and bankers who 
take the lead in doing a job of education in 
the economics of private enterprise will find 
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it good business. Given cooperation of in- 
dustry and press in supplying the facts, we 
believe that trustees and bankers will also 
regain much prestige and reassume their 
rightful leadership. 


THE INFLATION OUTLOOK 


HE basic question today is not ‘Will we 

have inflation?’ We already have it. The 
only question is how far it will go and what 
other areas of our economy will be affected. 
The answer depends to a large extent upon 
the policies which are adopted and the ac- 
tions taken by Congress and the Administra- 
tion in connection with wages, public spend- 
ing, taxes and related matters. The basic in- 
gredients in this picture are the large scale 
federal budgetary deficits, past and present, 
the increase in demand deposits of 150% 
during the war, the threefold expansion in 
money in circulation, the large backlog of 
consumer demand plus record savings to 
finance these purchases, the substantial in- 
crease in unit labo? costs during the war 
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From “The Pattern of Inflation,’’ National Industrial 
Conference Board. 


and the danger of a scramble to fill depleted 
inventories. 

Evidence that a large degree of inflation 
is already manifesting itself is clear to any 
who want to see it. In many respects, how- 
ever, the picture has been clouded by the 
same developments which lulled many peo- 
ple into a false sense of security in the ’20s. 
Particularly important is the relative sta- 
bility of wholesale prices and the cost-of- 
living index during the past few years. 
These indexes showed relative stability in 
the latter part of the ’20s and this phenom- 
enon was continually pointed to as evidence 
that no inflation was taking place. The real 
estate booms in various sections of the coun- 
try and the stock market boom which fur- 
nished the outlets for inflationary bank cred- 
it were ignored in much of the analysis at 
that time. 

Wholesale commodity prices and the cost 
of living index have shown relative stability 
since the middle of 1943. But during this 
same period real estate prices, prices of 
farms and security prices have shown con- 
siderable increases. The index of value of 
farm real estate per acre (by the U. S. Bu- 
reau of Agricultural Economics) is now 
60% above the level prevailing from 1935 to 
1939. A rise of 11% was recorded in the year 
from November 1944 to November 1945, or 
almost 1% per month. The Bureau of Agri- 
cultural Economics reported in December 
that “the end of the war appears as yet to 
have had little effect upon the land market.” 

The tight situation of housing is well 
known. In many areas of the country this 
has been accompanied by sharply rising 
prices for real estate. John W. Snyder, Di- 
rector of the Office of War Mobilization and 
Reconversion, states “sharp increases in the 
price of housing already have occurred. The 
threat of inflation in this field is the most 
menacing in our economy .. . authority to 
control prices is essential if we are to avert 
further skyrocketing of home prices...” It 
is doubtful whether price control can solve 
this problem, but the existence of a critical 
situation cannot be denied. 
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An inflationary spending spree is visibly 
under way. The Associated Press, reporting 
(December 10, 1945) on the volume of race- 
track betting in 1945, stated: “The greatest 
financial spree in racing history made $1.2 
billion business out of betting on the race 
horses in the United States in 1945. The old 
fashioned $2 window was just small change 
this year. The bettors rushed the $10 and 
up tickets.” All of this betting took place 
after V-E Day and continued after V-J Day. 
Booming retail sales during the Christmas 
period furnish additional evidence of the 
large scale spending taking place. 

The National City Bank summarizes the 
situation in its Economic Letter for Decem- 
ber: 


“Actually, signs of inflation are present 
on every hand. We see them in the volume 
of retail trade moving. We see them in the 
amount of travel, in the congestion of the 
railroads and of the hotels. We see them in 
the difficulty in holding price ceilings, and 
in the readiness of people to resort to costly 
subterfuges to get the goods they want 
when they want them. We see the signs of 
inflation in real estate. We see them in the 
stock market, where prices have risen to 
the highest levels in 8 years. And all this, 
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be it noted, is without use of credit. People 
have the money and are paying down cash 
on the barrel.” 


Deflation Not Probable 


ESPITE the above evidence, many per- 
sons continue to profess fear of defla- 
tion. If by deflation is meant a price de- 
crease, these forecasts would seem to be 
completely inadequate. In effect, what the 
price deflationists are saying is this. During 
the war we spent up to $100 billion a year 
on the war effort. A good part of this money 
was obtained from the sale of government 
securities to individuals and to the banking 
system and was reflected in the large in- 
crease in individual savings and in bank 
credit. If prices go down it means that the 
purchasing power of these savings will be 
even greater than it is today. This will in- 
deed be a new development in economic his- 
tory. We will have found the economic 
spring of eternal youth through the magic 
waters of large-scale government spending. 
It is as foolish as suggesting that the gov- 
ernment spend $80 billion a year on ships, 
ammunition, planes and other war materiel, 
then load these goods on the new ships and 
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use them for target practice. To produce 
these goods we will have paid workers, ma- 
terial suppliers, and others, $80 billion. Part 
of this total will be recaptured through tax- 
es; the balance would represent additional 
bank credit and government bond holdings 
of individuals. We will all be richer in terms 
of paper. 

But if we listen to these economic sooth- 
sayers and “panic economists” who insist 
that today we face deflation, then it follows 
that we will be even richer than we think 
we are under those conditions, because not 
only will we have more paper claims, but 
prices will go down and those paper claims 
will thereby be increased in value. Clearly, 
this is a ridiculous proposition, but no more 
so than the forecasts made by deflationists 
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in light of the fact that we have been doing 
exactly this during the four war years. 


The basic question remains: how far will 
the inflation go? The actions taken to raise 
wages will help to determine the distance. 
The actions taken by the federal government 
to balance the budget will help to determine 
the distance. The actions taken to control 
profits—and hence influence the volume of 
production—will help to determine the dis- 
tance. We are sitting on a keg of explosives 
which can blow up on the slightest provoca- 
tion. Our problem today is to make sure 
there are no sparks to set it off. There is still 
time to keep this inflation within limits, but 
the sands in the hourglass are running low. 


JULES BACKMAN 


1946 BOOM? 


LL signs point to 1946 being our best 
peacetime year unless... The major 
obstacles to the achievement of record peace- 
time output are found in labor difficulties, 
OPA insistence upon tight price control and 
the ill-conceived notions, in many quarters, 
concerning profits. 

All indices of business activity since V-J 
Day have shown a decline much smaller 
than had been anticipated in the forecasts 
issued before the war ended. While 5 million 
unemployed were expected by November, the 
actual number reported by the Bureau of 
Census was only 1,580,000. This is an amaz- 
ing record in light of the accelerated rate of 
demobilization of the armed forces. A drop 
in labor incomes of from $20 to $30 billion 
on an annual basis was forecast by many 
labor and government officials. Actually, the 
total wage and salary bill has fallen less than 
10% from the level of a year ago. Large- 
scale business orders and purchases of raw 
materials and semi-finished products have 
acted as a considerable offset to the large 
reduction in federal expenditures for war 
goods. 

In fact, the Federal Reserve Board has 
reported that the annual level of income pay- 
ments at the end of the year was at the rate 
of $155 billion, or about the level of 1944. 
Large payments in liquidating war produc- 
tion, demobilization pay for men in the 
armed forces, rapid rate of reconversion as 
a result of the elimination by WPB of most 
of its controls, the increase in payments by 
distributors and small businessmen, all have 
contributed to this amazing record. 


But while income payments are being well 
maintained, the necessary expansion in the 
flow of goods to the market has not taken 
place. The General Motors strike, as well as 
strikes among the suppliers of various auto- 
motive materials, resulted in production of 
only 75,000 cars instead of the 500,000 cars 
that were anticipated up to the end of the 
year. That this lag in production is not due 
entirely to labor troubles was indicated by 
the Ford Motor Company announcement 
that it was finding difficulty in securing an 
adequate supply of parts because its sup- 
pliers could not furnish them profitably un- 
der OPA regulations. 

The flow of other durable goods to the 
market has been disappointingly slow for 
the same reasons. As a result, the inflation- 
ary pressure has not abated, contrary to the 
fears of deflation voiced so energetically in 
CIO circles and by some government offi- 
cials. During the war an enormous backlog 
of demand was built up for homes, automo- 
biles, refrigerators and other consumers 
durable goods. At the same time individuals 
accumulated more than $150 million in sav- 
ings which can be used to buy these goods. 
In addition, a large wartime backlog of de- 
mand for public works and business main- 
tenance and repair has been accumulated. 
With the war’s end, huge requirements to 
rehabilitate and reconstruct war-devastated 
Europe have made their inevitable appear- 
ance. Here we have the ingredients for a 
boom of at least several years duration. This 
boom is unavoidable unless our ill-advised 
price and labor policies are continued. 
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FIDELITY-PHILADELPHIA 


TRUST COMPANY 


Organized 1866 


Statement of Condition, December 31, 1945 


ASSETS 

Cash on Hand and due from Banks .... 
ee ee ee eee eee 
Investments: 

U. S. Government Securities....... 

State, County and Municipal Securities 

Other Investments. ............ 
Investment in Fidelity Building Corporation 


ee ee ee eee 
Real Estate Owned ......cccc8e008 
Vaults, Furniture and Fixtures........ 
Accrued Interest Receivable. ........ 
Prepaid Taxes and Expenses. ........ 
Cet PN. 5 8 8 8K 6 RSS 
LIABILITIES 

PEC TrrerrrrT Clee eee 
a ee ee ee eee 
Lied FROG. 2c ce teva was 
Reserve for Contingencies, etc........ 
Reserve for Interest, Taxes, etc........ 
Ce Ce is. 8 + ee ee 
Deposits: 

United States Treasury . 47,332,018.38 

Other Deposits ..... 159,291,463.37 


$ 47,645,326.58 
48,289,884.75 


114,226,976.00 
4,122,736.10 
10,641,267.77 
3,085,730.21 
2,188,777.36 
302,027.95 
958,807.37 
704,063.46 
187,195.71 
31,319.60 


$232,384,112.86 


$ 6,700,000.00 
13,000,000.00 
3,914,001.17 
1,284,826.19 
662,583.11 
199,220.64 


206,623,481.75 


$232,384,112.86 


United States Government obligations and other securities carried in the above state- 
ment are pledged to secure Government, State and Municipal deposits, Clearing House 
Exchanges, and for fiduciary purposes as required by law in the sum of $64,902,423.84. 


MARSHALL S. MORGAN 
President 


KENNETH G. LE FEVRE 


Vice-President and Treasurer 


135 South Broad Street, Philadelphia 9 


MEMBER FEDERAL RESERVE SYSTEM 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 








10 


THE CORPORATE ‘BOOKS’ 


URING the past few months the United 

Automobile Workers have given exten- 
sive publicity to their desire to examine the 
books of General Motors in connection with 
their demand for a 30% increase in hourly 
wage rates. The public appears to have ac- 
cepted this demand as a logical corollary of 
wage negotiations. However, there has been 
a great deal of confusion concerning exact- 
ly what is meant by the books. In ordinary 
parlance the books refer to the ledgers and 
journals in which are recorded the results 
of past transactions. The contents of these 
books are summarized in the periodic re- 
ports made by corporations to their stock- 
holders and in the reports made to the Se- 
curities and Exchange Commission and the 
Stock Exchange. Many large corporations 
make these latter reports quarterly. They 
are public documents which are readily open 
to inspection. The only thing that could be 
obtained by an examination of the books 
would be the detail required to support these 
reports. 

There might be some dispute over the 
policies established for depreciation and in 
the setting up of reserves. But certainly in 
this area the judgment of management must 
be final. Moreover, all of these charges are 
reviewed by the Bureau of Internal Revenue 
and during the war years have been sub- 
jected to the additional careful scrutiny of 
renegotiation officials. To imply that these 
past reports are inaccurate is to impugn the 
good faith and integrity of these two groups 
of government officials. 

It is apparent, however, that the UAW 
does not have the above types of informa- 
tion in mind when it talks of the books. In 
its statement before the Fact Finding Board 
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appointed by President Truman in the Gen- 
eral Motors dispute, the UAW indicated 
clearly that its concept of the “books” varies 
sharply from the usual conception. It re- 
quested that the fact finding board obtain 
information concerning the corporation’s es- 
timates of future activity, future costs, fu- 
ture profit margins, contract prices for ma- 
terials and the character of the corporate 
and commercial connections between GM 
and its suppliers. These are not facts re- 
corded on a company’s books. Rather, these 
are estimates and hopes for the future which 
in many cases in the past have turned out 
to be poor guesses. Large organizations 
change these estimates from month to month 
as new information comes to hand and as 
the realities of business activity replace the 
hopes and fears of the past. 


President Truman has insisted that abil- 
ity to pay and an examination of the corpo- 
rate books must be given due weight in con- 
nection with wage negotiations. However, in 
his report to the people on January 3rd, the 
President has indicated that he doesn’t un- 
derstand the nature of the demands being 
made by the union. In connection with his 
fact finding proposal he stated, 


“It is nothing new to have the govern- 
ment get accurate information from a 
corporation. It is done now by many federal 
agencies — by the Bureau of Internal Rev- 
enue, by the Securities and Exchange Com- 
mission, by the Wage and Hour Division of 
the Department of Labor, by the Interstate 
Commerce Commission, and by many 
others.” 


The information contained by these gov- 
ernment agencies is essentially the record of 
past activities. As has been indicated above, 
this is not the type of information which the 
unions seek in their proposed fishing expe- 
ditions into the “books” of corporations. In- 
formation of the type to which the President 
referred is readily available in published 
documents and hence does not require any 
special examinations of corporate books. To 
insist upon such special examinations is to 
say in effect that corporations are reporting 
their financial data dishonestly and inaccur- 
ately. Certainly we have been wasting a lot 
of the taxpayers’ money if the Securities 
and Exchange Commission and the Bureau 
of Internal Revenue have not’ been able to 
uncover this “plot” against the wage earner 
and the stockholder. The truth of the matter 
is that investigations of the type proposed 
by the unions represent, not “fact finding,” 
but “guess-finding.” 





= 18 AE PATE OLIGO tO I 


DA sheheeNa  tRe AAB A 


—= EE 
Pere VEN an Suh oe aR eee ONTO TIRE Sire 


11 


DANGERS IN PRICE DECONTROL DELAY 


RICE Administrator Bowles has an- 

nounced “We are far behind in our de- 
control program.” Up to date OPA has re- 
moved price control from only a few very 
unimportant and unessential commodities 
and has suspended price control for a few 
others. These include canned and frozen 
chop suey, canned and frozen chow mein, 
toys selling for less than 25 cents, high price 
furs, granulated bouillon, domestic chili 
powder, oyster and clam shells and several 
similar items. 

Mr. Bowles explained that more items 
have not been removed from control because 
of the impact of “economic pressures.” 
While it is difficult to determine the relative 
importance of the goods which have been 
released from price control, it is doubtful 
if it exceeds 1 or 2 per cent of the total 
economy. He states that our economic situa- 
tion is more favorable than had been antici- 
pated and that in areas where prices were 
removed sharp rises have taken place. 

If the test for removal of controls is to 


be whether or not economic pressures for 
higher prices still remain, a large extension 
of the area of decontrol should not be anti- 
cipated for some time, as pressures for price 
increases seem inevitable. Not only will the 
large wartime increases in costs and the 
huge wartime expansion in bank credit and 
purchasing power create pressures for high- 
er prices, but this will be accentuated to the 
extent that new wage increases are granted. 
To attempt to maintain the current level of 
prices under these conditions will adversely 
affect the volume of production. A large ex- 
pansion in production, however, is the main 
safeguard against an inflationary price rise. 
Rigid price control, by holding back output, 
will only contribute to its own failure and 
accelerate the pressures for higher prices. 
The most helpful action that OPA could take 
would be to promptly relax price control for 
all unessential and luxury items. This could 
be done most easily if OPA were to deter- 
mine which prices must be controlled tem- 
porarily and then release all others. 
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HIS issue is dedicated, in large part, to 
the annual meeting of the Section of 
Real Property, Probate and Trust Law of 
the American Bar Association. The report- 
ed proceedings* contain material of interest 
to each of our variegated groups of readers: 
to practicing lawyers, probate judges and 
trustmen, of course, but also to insurance 
underwriters, corporation officials, account- 
ants, investment counselors, supervisory au- 
thorities, tax consultants and others. 


For trustmen in particular there are mat- 
ters of vital concern. Leading trust officers 
— whether members of the Bar or not — 
have long demonstrated keen interest in the 
legal aspects of fiduciary administration; it 
is no more than natural because the law 
touches trusteeship at so many points. This 
interest, coupled with the avowed desire, 
generally, for cordial and sound relation- 
ships with the legal profession, unlocks the 
doors to significant progress in estate and 
trust law. 


One of the most important items on the 
agenda of corporate fiduciary associations 
— nationally and locally — is the adoption 
of the Massachusetts Prudent Man Rule of 
Trust Investment in those States where the 
legal list now prevails or where fiduciary in- 
vestment powers are vague. The work of the 
Bar’s Committee on this subject during the 
past year was capped by a paper by Mayo A. 
Shattuck which was acclaimed as the most 
effective answer to any doubts or resistance 
as to the desirability of the Rule. 


It is a matter of common knowledge that 
legislatures are composed in large measure 
of lawyers. It would seem obvious that the 
more the subject percolates among the at- 
torneys the easier it is going to be to over- 
come the legislative barrier to enactment of 
the Rule. Therefore, active participation in 
this phase of the Section’s work by trust- 
men who are lawyers would be mutually ad- 
vantageous. A close liaison between the Sec- 
tion’s Committee and the Committee on 
Fiduciary Legislation of the American 
Bankers Association Trust Division is in- 
dicated. 





Similarly, trustmen may play an impor- 
tant role in sponsoring the Model Probate 
Code which has just been completed by a 
committee of the Section after years of in- 





*Beginning at page 21. 


IN A COMMON DETERMINATION 
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tensive research, drafting and redrafting 
by competent authorities. While some States 
have revised their probate laws within the 
past decade, it cannot be gainsaid that a 
substantial number of the others require 
modernization. Trustmen might well lend 
their support to local movements to consider 
the Model Probate Code as a pattern. 


One other matter of specific mutual in- 
terest: A Section Committee has prepared 
a specimen pension trust agreement (wholly 
insured type) based upon an intensive an- 
alysis of existing forms. It contemplates a 
similar undertaking with respect to other 
types of employee benefit plans. With the 
development of such plans settling down to 
a conservative level, this Committee opens 
another avenue for joint effort. 


The day of conflicts between trust insti- 
tutions and the Bar is fast fading. True, 
here and there remain vestiges of an un- 
enligntened era — and the fault is not uni- 
lateral. But, on the whole, tremendous ad- 
vances have been made in eliminating the 
causes of friction between the two groups. 
Each recognizes that the other has certain 
prerogatives which the first is not to usurp. 
The Section of Real Property, Probate and 
Trust Law of the American Bar Association 
affords manifold opportunities not only for 
further solidifying these relationships but 
for constructive collaboration on projects 


for the improvement of fiduciary law and 
administration. 







In Coming. Jssucs 










Publication of a number of articles has 
been deferred due to limitations of space 
resulting from reporting the Bar pro- 
ceedings. They include among others: 









“Clauses for Trusts”: Ralph R. Neuhoff 










“Policy of Cooperation Between Banks 
and Bar”: Walter N. Bruns 


“Limit of Federal Debt”: R. M. Fisher. 


















“Something New In Estate Planning”: 
Raymond W. Hartz 
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FEDERAL TAX GUIDE REPORTS 


Federal tax changes are always fraught with uncertainties—and those grow- 
ing out of the new federal income tax withholding requirements and other 
provisions of the “1946 Tax Reduction Law” are no exception. Such far- 
reaching developments stir up questions and doubts and problems that must 
be settled — and settled correctly, soundly, if mistakes and troubles, delays 
and difficulties are to be avoided. 


But sound, dependable answers to the puzzling questions involved in “with- 
holding” and other significant federal tax changes call for.a sound, depend- 
able source of continuing facts and guidance... and here it is! 


Week after week, each issue of FEDERAL TAX GUIDE REPORTS swiftly, 
faithfully hurries to subscribers the last word, the newest development, the 
latest twist and turn of events in federal taxation—of interest or importance 
in the everyday conduct of business and personal federal tax affairs. 


For CCH's FEDERAL TAX GUIDE REPORTS spans the whole work-a-day world 
of federal taxation for revenue — statutes, regulations, rulings, court and 
administrative decisions, returns, forms, reports, instructions. Pertinent full 
texts, filled-in forms, detailed explanations, editorial comments and sugges- 
tions — plus a wealth of friendly hints, tips, knacks, and pointers, from week 
to week, make clear exactly what to do, and how and when and why. 


Concise, compact, understandable, here is the dependable reporter on the 
federal taxes of the ordinary corporation, the average individual, partner- 
ship, or business. Loose Leaf Compilation Volume and matching Internal 
Revenue Code Volume included without extra charge to start new subscribers 
off on the right foot. 


Write for Complete Details 
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PUBLISHERS OF TO@PICAL LAW REPORTS 
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PRODUCTS OF PRIVATE ENTERPRISE 
Reporting the “‘ Work”’ of the Corporation 


Another in series of Trusts & Estates’ Studies on “Public Reporting by Private Enterprise” 


STOCK certificate is not a philoospher’s 
A stone. Nor is a corporate enterprise a 
weird retort within which by some alchemy 
investments are transmuted into profits. 
Corporate benefits! can and do result from 
the intelligent use of the tools? of private 
enterprise but only through processes which 
involve; first, the creation of goods or ser- 
vices and second, the evaluation and pur- 
chase of those products by the corporation’s 
customers. A public report of corporate ac- 
tivity must in some manner note and ex- 
plain these processes in order to explain the 
basic economic function of the enterprise.* 
As in the reporting of other features of 
corporate operations, the explanations of 
these processes is not facilitated by the cus- 
tomary practices of emphasizing the finan- 
cial results of corporate activity. While these 
financial results in terms of wages, profits, 
dividends, etc., may be of fundamental im- 
portance, it should be recognized that such 
benefits arise only when products are made 
and sold — the financial language of ac- 
counts can only crudely describe and explain 


See, “Profits from Public Service,” Jrusts and 
Estates, November, 1945. 

“See, ‘“Tools—The Capital of Capitalism,”’ Trusts and 
Estates, December, 1945. 

®*See, “The Modern Corporate Report,’ Trusts and 
Estates, August, 1945. 


that fact. In the dialect of financial state- 
ments “inventories” is a generic term de- 
scriptive only of a money value; it is equally 
applicable to such diverse things as safety 
pins, chewing gum, roller skates, automo- 
biles, bathtubs, and mining equipment. The 
lexicography of such statements is not con- 
cerned with the fact that “sales” defines 
revenues variously obtained by furnishing 
customers a sack of flour, an hour’s movie, 
a bus ride to California, or the power to 
operate a home radio. 


Basic Economics 


ry .HUS a complete and effective report of 

the operations of a corporation must in- 
clude a descriptive and interpretative ex- 
planation of its goods and services using 
terms and means most useful to a general 
reader. Such explanations are necessary if 
the economics of the corporate operations is 
to be demonstrated and the activities of the 
corporation judged by the standards of an 
industrial society. The explanations of the 
company’s products provide a means of sug- 
gesting the relative roles that labor and in- 
vestment play in creating the things that 
make possible the corporate revenues and- 
thus may suggest the equity of the distribu- 
tion of those revenues. Further, product 
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Portion of Pictogram showing “Raw Material to Uses” in report of Container Corp. 
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Composite Newspaper Ads in Report 
of Dominion Stores,, Ltd. 





data, particularly those related to the quan- 
tity and quality of the goods and services 
produced, furnish additional guides for in- 
terpreting the significance of the growth 
or recession of corporate revenues and for 
judging customer evaluation of the corpo- 
rate products. ‘ 

In a corporate report, the “work” of the 
corporation may be explained by providing 
answers to questions such as these: What 
was produced; How was it made; How is the 
product used and by whom; How much was 


* produced and sold; how may the production 


be compared with the company’s capacity, 
the possible market, or the production of 
other companies? While all corporate situa- 
tions do not offer the same opportunities for 
an effective report in all of these areas, it is 
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generally possible by use of textual state- 
ments, illustrations, graphics, tables, etc., to 
suggest the important “product” aspect of 
the corporate activities. Even a small sam- 
ple of the annual reports of corporations re- 
veals the important place currently given 
this significant area of nonfinancial report- 
ing. A review? of such reports suggests the 
variety of ways by which an explanation of 
the company’s products may be emphasized. 


Visualize the “Work” 


WIDE range of industrial products is 

illustrated in annual reports. The use 
of action photographs and color create read- 
er interest and make possible an effective 
visualization of the product in use. (See the 
reports of American Bosch, American Car 
and Foundry, Apex Electrical Manufactur- 
ing Company, Electric Boat, Eastman 
Kodak, The Oliver Corporation, Pitney- 
30wes, York Corporation, et. al.) 

Textual reference to the company’s prod- 
ucts provides notice for new products and 
explanations of their unusual features, etc. 
(Such statements appear in the reports of 
American Viscose Corporation, Consolidated 
Vultee, Du Pont, Radio Corporation of 
America, et. al.; and note the emphasis 
given “Special Production for War” in the 
report of the Blaw-Knox Company.) 

Lists of products, when made in reference 
to various productive units, may suggest 
the geographic diversity of the company’s 
investments and operations. (See American 
Locomotive, Best Foods, California Packing 
Company, Du Pont, Electric Auto-Lite, 
Parkersburg Rig and Reel, et. al.) 


‘Editor’s note—-Any selection of modern reports will 
reveal a variety of effective “‘product’”’ presentations. 
The references herein to a few such reports for 1944 
is suggestive only. 








Complete facilities for handling your 


Banking and Fiduciary Business 


promptly and effectively. 


tke FIFTH THIRD [JNION TRUST co 


CINCINNATI, OHIO 


Member Federal Reserve System — Member Federal Deposit Insurance Corporation 








Ep ME 8 


fe rt DEON TS 


Sb taeaeendaineen aaibed SAS MRC on aed ien sna 


) 








tb AL a She SNGR Se na eee 


ee LT CEN TES weeOL 


Description and Use of Product 


DVERTISING copy and illustrations of 
the company’s advertisements provide 
attractive displays for the company products 
and reveal the company’s public reports con- 
cerning them. (Note, Allis Chalmers, Bohn 
Aluminum and Brass, Bristol-Myers, Day- 
ton Rubber, Dominion Stores, Pillsbury 
Flour Mills, Pollack Manufacturing Com- 
pany, et al.) 

Descriptions, photographic or otherwise, 
which suggest the manufacturing operations 
or processes necessary for the creation of 
the company’s product furnish a basis of 
understanding the nature of the products 
and of appreciating the importance of the 
corporate investment in the tools necessary 
for their production. (See the operations 
shown by Cook Paint and Varnish, the “Pro- 
duction Views” of ~<Aircraft Accessories 
Company, the “Inspection Standards” of 
Continental Motors and the pictogram “Raw 
Material to Uses” in the report of the Con- 
tainer Corporation, et al.) 

The use of the product may be explained 
by textual reference, by lists, and by illus- 
trations showing common applications. 
(Note these treatments in the reports of 
Aluminum Corporation of America, Carpen- 
ter Steel, Chain Belt, Elastic Stop Nut, 
Pittsburgh Plate Glass, et. al. and see Bell 
Aircraft’s report on the Bell Helicopter, 
Bendix’s illustration of the use of the Ben- 
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dix air position indicator, and Cherry-Bur- 
rell’s “Flow Chart of a Modern Butter 
Plant.”’) Other aspects of the markets for 
and the use or protection of the company’s 
products are explained by American Rolling 
Mills’ “Industry Distribution of Steel Sheets 
and Strip in 1940”; American Sugar’s, 
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“Sugar in War Use”; Pitney-Bowes’, “What 
is a Postage-Meter?”; and Beatrice Cream- 
ery’s, “Charts of Refrigerator Temperatures 
for Milk, Butter, Ice Cream and Frozen 
Foods.” 


Pounds — Not Dollars 


LTHOUGH the goal of the corporate ac- 
tivity is not solely the production of 
goods and services — those products must 
be effectively placed in the hands of consum- 
ers before the purpose of that activity is 
achieved — a report upon that production 
permits a broader interpretation and evalua- 
tion of the significance of the company’s 
sales revenues. Such reports emphasize the 
quantitative measures of production. (See 
the reports by Briggs Manufacturing Com- 
“Briggs’ War Production Record, 


pany, 
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1941-1945”; the charts used by Container 
Corporation, “Tons shipped 1940-1944” and 
tables of “Tons produced and shipped, 1934- 
1944”; Cudahy’s report of the poundage of 
“Sales to the Government, 1941-1944”; Ken- . 
necott Copper’s charts of production; Boe- 
ing’s chart of “Pounds of Production and 
Total Employment 1941-1944” and the re- 
ports of American Rolling Mills, Bell Air- 
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From Report of Cook Paint and Varnish Co. 





craft, Bridgeport Brass, Elastic Stop Nut, 
Packard Motor, et. al.5) 


Other aspects of a company’s production 
record may be explained by data providing 
comparisons with competitive or general in- 
dustrial activity or supply information re- 
lating to markets and the effects of the in- 
troduction of new products. Such data not 
only permits an interpretation of the com- 
pany’s past record but may provide an indi- 
cation of its future prospects. (See Ameri- 
can Rolling Mills’ chart of production of 
rustless steel compared with other steels; 
Caterpillar Tractor’s comparisons with in- 
dexes of industrial production; Cook Paint 
and Varnish’s chart of indexes of Cook, in- 
dustry, and general business activity; Con- 
solidated Edison’s comparison with indus- 
trial production and industry revenues; Bor- 
den’s “U. S. Milk Picture—Supply and De- 
mand 1944” and “New Products Build Com- 
pany Sales, 1936-1944”; et. al.) 

A modern corporation is a part of a com- 
plex economic society. The corporate exis- 
tence and future depend upon the acceptance 
by the public, by employees and by owners 
of the corporation’s work and results. Cor- 
porate reports which explain the nature of 


°This review has been restricted generally to indus- 
trial companies. Even more complete data are given in 
reports of companies operating in the fields of trans- 
portation and public utilities. 





the corporate products and permit an inter- 
pretation of their significance in relation to 
the benefits of the enterprise serve to ex- 
plain the economic function of that enter- 
prise and provide an additional means by 
which such acceptance of its activity and 
benefits may be facilitated. 





AUDITING OUT THE APPEAL 


“For a number of years I’ve read just about 
everything I could get my hands on in the way 
of left-wing argumentation, and while it hasn’t 
taught me much about economics, it’s taught 
me more about the tricks of persuasion than 
anything I’ve ever gotten out of the advertis- 
ing manuals. 

“These left-wingers are the greatest propa- 
gandists that the world has ever produced and 
they make some of the spokesmen for free 
competitive enterprise look like mere babes 
in the woods. The left-wing propagandists are 
free from the leavening influence of factual 
restraints whereas the publicists for industry 
must always run the gauntlet of realistic exe- 
cutives before bursting out into print. 

“This is an entirely proper and necessary 
procedure but there is the danger of carrying 
the auditing function beyond the necessities of 
factual accuracy, thus diluting the emotional 
appeal to such a degree that the message may 
be quite ineffective from a standpoint of in- 
fluencing public opinion.”—Henry G. Weaver, 
Dir. of Customer Research, General Motors. 
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LONDON PARIS BRUSSELS 





Condensed Statement of Condition, December 31, 1945 


RESOURCES 


Cash on Hand, in Federal Reserve Bank, and 
Dae from Banks and Mammerts ..............:2-.5 202i ced $ 657,605,517.44 






U.S. Gavermmnowt Gemeeee, q.--<-5 ono whcehk sects 2,059,320,457.25 

ns; I I) I a aes cae cee ee 960,041,680.13 
Pubise Secumtises .......-.-.2..2-2....-0.<<.. peeeecapeeteae $ 83,754,451.20 
Stock of the Federal Reserve Bank  _............-.- 7.800,000.00 
Other Securities and Obligations __................. 19,056,995.34 
Credits Granted on Acceptances .................-.- 2,.702,679.85 
Accrued Interest and Accounts Receivable _... 11,960,.826.86 
Real Estate Bonds and Mortgages -...._........... 1,592,633.50 

126,867,586.75 

Bank Buildings __.... ee eee LE ee SP PME eee ee CY 9,526,331.19 

Opie ae SOD a ee a 145,468.86 

Te. TEN 5 i ee eee $3,.813,507,041.62 


LIABILITIES 
sos he ee eee 90,000,000.00 

















ee I oe ee ee 170,000,000.00 | 
ON eee eae eee 52,676,254.64 
Peter Cesnel See ...<:-..:...--- sc eee $ 312,676,254.64 


GConeral Comiingemey Tesenee. ...2..... 2.250. cee ee 35,718,020.62 
NG i Fe ee ee el ee $3,261,539,251.63 
Treasurer’s Checks Outstanding -___................. 47,913;255.52 

a TREE. vic ae eee 3,309,452,507.15 








Wis: WE oo ccc a ese 120,000,000.00 
Acceptances -__........-- See mea Peon nt mee. $ 7,774,473.01 
Less: Own Acceptances Held for Investment -. 5,071,793.16 
$ 2,702,679.85 
Liability as Endorser on Acceptances 
Silas Mr I oka 170,859.00 
Dividend Payable January 2, 1946 ___............. 2,700,000.00 
Items in Transit with Foreign Branches and 
Net Difference in Balances between Offices 
Due to Different Statement Date of Foreign 
RE eS AL, SN eee eS 2,115,243.88 
Accounts Payable, Reserve for Expenses, 
NG Rocke ee eae ee ee 27,971,476.48 
35,660,259.21 
7elen SAR... 2c... ea eee $3,813,507,041.62 


Securities carried at $1,094,870,040.30 in the above Statement are pledged to qualify for 
fiduciary powers, to secure public moneys as required by law, to secure Bills Payable, 
and for other purposes. This Statement includes the resources and litbilities of the 
English, French, and Belgian Branches as of December 26, 1945. 
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ANNOUNCING 
TRUST ADMINISTRATION 
AND ‘TAXATION 


By WALTER L. NOSSAMAN 


Former Trust Counsel of Security-First National Bank of Los Angeles, 
Contributing Editor of TRUSTS AND ESTATES 


A Condensed Work 


Based on many years of actual practice, exclusively 
in the fields of trust law and taxation. 


Divided into 660 separate discussions, each one de- 
signed as a practical, working brief, pointed to the day-to-day 
problems in the creation and administration of trusts. 


Including for practicality, subjects not usually found 
in works on trusts: Perpetuities, Restraints on Alienation. 
Accumulations, Property Law, Powers of Appointment. 
Future Interests, Virtual Representation, etc., insofar as they 


apply to trusts. 
Including a large section of TRUST FORMS, inter- 


spersed with variant clauses so that hundreds of separate 
conditions can be covered. Suggestions on use of the clauses 


are also interspersed. 


Equipped with cover pockets for supplements. 


2 Volumes — Price $20. 


MATTHEW Send NOSSAMAN, TRUST ADMINISTRA- 
BENDER TION AND TAXATION, 2 Volumes, Price 
& CO. $20. — two week FREE APPROVAL. 
ALBANY, N. Y. 
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Proceedings of 


PROBATE AND TRUST LAW DIVISIONS 


American Bar Association 


HE annual meeting of the Section of 

Real Property, Probate and Trust Law 
of the American Bar Association, held at 
Cincinnati on December 17 and 18, was fea- 
tured by Mayo A. Shattuck’s paper on the 
Massachusetts Prudent Man Rule. Heard by 
the largest audience to attend a Section 
meeting since the beginning of the late war, 
Mr. Shattuck’s address was acclaimed as a 
milestone in the movement for the adoption 
of the Rule in legal list States. (See page 
23.) 


A discussion on the Model Probate Code, 
recently completed by a Committee of the 
Section, was led by Professor Lewis M. 
Simes of the University of Michigan Law 
School. Printed copies of the Code are to be 
sent to members of the Sec- 
tion in the near future. (See 
page 73 for the Committee’s 
report. ) 


A specimen pension trust 
agreement of the wholly in- 
sured type was prepared by 
Earl S. MacNeill, chairman 
of the Committee on Pension 
and Profit Sharing Trusts, 


after study and analysis of 
several score agreements be- 
ing used by practitioners and 
in this field. 


trustees (See 


page 57.) 





A 


P. PHILIP LACOVARA 





WALTER W. LAND 


LEWIS M. SIMES 


Other committee reports published herein 
are: 

Taxation: page 47 

Legislation: page 99 

Literature: page 92 

Decisions: page 81 

Prudent Man Rule: page 90 

The officers of the Section and its com- 
ponent Divisions for the coming year are: 


Chairman: Walter W. Land,* New York 
Vice Chairman: William H. Dillon, Chi- 


cago 
Vice Chairmen and Divisional Directors: 
Real Property: Russell D. Niles, New 
York 


Probate: Lewis M. Simes, 
Ann Arbor 
Trust: P. Philip Lacovara* 
New York 
Secretary: John J. Yowell,* 
Chicago 
Elected to the Section’s 
Council for four-year terms 
were Ralph H. Spotts of Los 
Angeles, retiring vice chair- 
man, and Eugene S. Linde- 
mann of Cleveland. 
The proceedings 
(through page 105). 


follow 


* Re-elected. 





RUSSELL D. NILES 
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THE CHASE 
NATIONAL BANK 


OF THE CITY OF NEW YORK 
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STATEMENT OF CONDITION, DECEMBER 31, 1945 


RESOURCES 

i Cash and Due from Banks . .. . . « « $1,366,233,111.69 
) U. S. Government Obligations, direct wal fully 

. guaranteed . . . . oe we oe el lel! EFI 
Seine and Municipal Sicnctiien ae ae ey ee cee 147,221,452.48 
Other Securities . . ae oe ee 156,265,894.47 
Loans, Discounts and a Acceptances . . « «  1,271,694,229.96 
| Accrued Interest Receivable . . . ..... . 13,368,045.53 
Mortgages . . be ce a ae SS 8,067,962.55 
| Customers’ Acotiponee Lisbilicy a ee ae oe 5,847,765.89 
i Stock of Federal Reserve Bank. . . .... . 7,500,000.00 
ge ee ee ee ee ee ee ee ee ee 33,785,529.44 
' ee ee ee ee ee ee ee ee ee 2,269,767.36 
EE gy. ge ee ee ce ee 2,244,170.70 
 $6,092,600,648.32 

LIABILITIES 


Capital Funds: 
Capital Stock . . . . «. « « $111,000,000.00 
Surplus. . - «+ « « «  139,000,000.00 
Undivided Profits . ee ee 50,239,856.18 
$ 300,239,856.18 


S22 SES SRS a I ST a NS RNR 


LO 
2 ae aim AF ee cian a Aa aim < 


Dividends Payable February 1 and main 1946 .. 5,920,000.00 
Reserve for Contingencies a a ke 13,638,158.44 
Reserve for Taxes, "tes ee ee 16,821,253.41 
Deposits chs ae ee es ee 5,742,179,805.89 < 
Acceptances Outstanding ~ « « « $ 9,341,045.22 | 
Less Amount in Portfolio . . 3,022,521.90 6,318,523.32 i 
Liability as Endorser on Acceptances and Foreign t 
a ye re eae ae ee 46,153.27 | 
Ouher LidMilieies . 2 6 wt tt tw we 7,436,897.81 t 


United States Government and other securities carried at $1,534,786,096.94 are pledged 
to secure U. S. Government War Loan Deposits of $1,254,201,980.98 and other public 
funds and trust deposits, and for other purposes as required or permitted by law. 


Member Federal! Deposit Insurance Corporation 
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THE MASSACHUSETTS RULE 
OF TRUST INVESTMENTS 


Portrait of the Elusive “Prudent Man”’ 


MAYO ADAMS SHATTUCK 


Mr. Shattuck is a member of the Boston Bar, former President 
Massachusetts Bar Assn., State Board of Bar Examiners, Massachusetts 
Annotator for the Restatement of Trusts, and a widely known author 
and lecturer on fiduciary subjects.—Editor’s Note. 


"N recent years the Massachusetts Trus- 

tee’s Investment Rule, sometimes re- 
ferred to as the Prudent Man Rule and first 
laid down at the March 1830 sitting of the 
Massachusetts Supreme Judicial Court,! has 
been making spectacular gains vis a vis its 
historic rival, the New York, or Legal List 
Rule, the classic expression of which ap- 
peared in 1869 in the case of King v. Tal- 
bot.2 A combination of social and economic 
influences has induced a number of highly 
important American states to relax the re- 
strictions which they had hitherto placed 
upon fiduciary investments. The states of 


‘'Harvard College v. Amory, 9 Pick. 446. 
740 N. Y. 76. 
°’Maine—Legislative document No. 63 (1945); Rev. Code 
of Del. Sec. 4401 (enacted 1943 c. 171); Ch. 635 Laws of 
Minnesota (1943); Sec. 2261 of the Calif. Civil Code as 
amended 1943; Sec. 46 of the Texas Trust Act (1945); 
Illinois—House Bill 280 (1945). 
41. Section 1. In acquiring, investing, reinvesting, ex- 
changing, 
2. retaining, selling and managing property for the 
benefit of 
3. another, a fiduciary shall exercise the judgment and 


care 

4. under the circumstances then prevailing, which men 
of prudence, 

5. discretion and intelligence, exercise in the manage- 
ment of their 

6. own affairs, not in regard to speculation but in re- 
gard to the 

7. permanent disposition of their funds, considering 
the probable 

8. income as well as the probable safety of their capi- 
tal. Within 

9. the limitations of the foregoing standard, a fiduci- 
ary is authorized 

10. to acquire and retain every kind of property real, 
personal or 

11. mixed, and every kind of investment, specifically 
including but not 

12 by way of limitation, debentures and other corporate 
obligations, 

13. and stocks, preferred or common, which men of 
prudence, discretion 

14. and intelligence acquire or retain for their own ac- 


count. 
#2 ¢€ € @ 


(14a and within the limitations of the foregoing stand- 
ard, a fiduciary 


Maine, Delaware, Minnesota, California, 
Texas and Illinois have, for example, enacted 
a model statute prepared by a committee of 
the American Bankers Association, Trust 
Division, of which the present author was 
legal adviser.® The first section of the model 
statute sets forth, almost word for word, 
the classic language of Mr. Justice Putnam.‘ 

Other American jurisdictions have ap- 
proached the same goal by statutory amend- 
ments of one sort or another.® One jurisdic- 
tion, Missouri, has adopted the Massachu- 
setts Rule by judicial decision, without leg- 
islative aid. A great weight of intelligent 


14b may retain property, properly acquired, without 

limitation as to 

14¢ time and without regard to-its suitability for or- 

iginal purchase.) 

Note: The foregoing addition to Section 1 is included 
for the consideration of those states which desire 
particular treatment of the retention of trust 
property. 


* *£ *& & & 

15. Section 2. Nothing contained in this Act shall be 
construed 

16. as authorizing any departure from, or variation of, 
the express 

17. terms or limitation set forth in any will, agreement, 

18. court order or other instrument creating or defining 
the fidu- 

19. ciary’s duties and powers, but the terms “legal in- 
vestment”’ or 

20. “authorized investment’’: or words of similar import, 
as used in 

21. any such instrument, shall be taken to mean any 
investment which 

2. is permitted by the terms of Section 1 hereof. 

23. Section 3. Nothing contained in this Act shall be 
construed as 

24. restricting the power of a court of proper jurisdic- 
tion to permit a 

25. fiduciary to deviate from the terms of any will, 
agreement, or other 

26. instrument relating to the acquisition, investment, 
reinvestment, 

27. exchange, retention, sale or management of fiduci- 
ary property. 

28. Section 4. The provisions of this Act shall govern 
fiduciaries 

29. acting under wills, agreements, court orders and 
other instruments 

30. now existing or hereafter made. 
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professional opinion favors a change in New 
York State itself, home of the opposing 
rule.? 

There has been discussion upon the degree 
of divergence between the New York Rule 
and the Massachusetts Rule. It is doubtful 
whether the two rules are distinct in theory® 
but the fact remains that in actual operation 
they have produced sharply conflicting re- 
sults.® It seems accurate to say that after a 
contest covering nearly a century the tide 
has turned and is running strongly in favor 
of the Massachusetts Rule.!® 


Pre and Con 


GOOD deal has been written, and said, 

about the virtues and defects respec- 
tively of the Massachusetts Rule and of the 
New York Rule.!! It is said of the New York 
Rule that it is “safer.” By “safer” it is 
meant that there is less chance for an untu- 
tored or careless trustee to make a costly 
error in judgment. There is some truth in 
this observation. Since he is mechanically 
restricted to a list of “legal” investments 
which has been promulgated in black and 
white by the legislative or executive branch 
of government, the trustee is necessarily de- 
terred from straying away from the well 
blazed trail of prescribed conduct. The New 
York Rule may especially be “safer” if the 
trustee is personally ill-equipped.'= But the 
concept of “safety,” in the minds of many 
adherents of the New York Rule, appears to 
be rooted in a distrust of all forms of equity 
participations and particularly of preferred 
and common stocks. The opinion in King v. 
Talbot explicitly stated that the purchase of 
stocks of railroads, banks, manufacturing 
and insurance companies constitutes an un- 


5Examples: Connecticut Ch. 228 of the Public Acts of 
1939; Ore. Comp. Laws Ann. sec. 73-104; Michigan Act 
177 of 1937 as amended by Act 76 of 1939 and Act 143 of 
1943; Neb. Stat. 1943, s. 24-601; N. H. Ch. 93 of Acts of 
1943. 

*Rand, et al. v. McKittrick, (1940) 346 Mo. 466, 142 SW 
(2d) 29; St. Louis Union Trust Co. v. Toberman, (1940) 
235 Mo. App. 559, 140 SW (2d) 68. 

7See articles from time to time published in the Trust 
Bulletin (American Bankers Association) and in the use- 
ful periodical Trusts and Estates, by leading bankers and 
lawyers of New York. 

5It has seemed to the author that the rules are not sep- 
arate and distinct but that the striking differences in de- 
cisions have been attributable to differing views as to what 
is a “prudent man.” See Loring, A Jrustee’s Handbook, 
Shattuck Revision (1940) s. 56, p. 159, note 3. 

*See Scott on Trusts, s. 227.5. 

See article by the present author in 24 B. U. Law 
Review 80 (April 1944), entitled ‘‘An Important Develop- 
ment in the Field of Fiduciary Administration.” 

“See Trust Bulletin (American Bankers Assoc. N. Y.) 
“Virtues and Defects of Prudent Man Investment Rule”’ 
by the present author. 

2See Trustee’s Handbook, p. 140, 4th Edition. 
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warranted abandonment of the trustee’s safe 
control of the capital. 


The opinion further spoke the conviction 
of the New York court that the prudent man 
would invest in bonds of individuals secured 
by first mortgages of real estate, first mort- 
gage bonds of corporations and municipal 
securities, and for some unexplainable rea- 
son, titles to real estate. So impressive was 
the opinion of the Court of Appeals of the 
Empire State and the tradition of the Eng- 
lish practice, as reflected in that opinion, 
that a number of American states enacted 
and still maintain clauses in their constitu- 
tions which expressly forbid the legislature 
ever to grant trustees power to invest in 
stocks of business corporations.!3 

Proponents of the Massachusetts Rule as- 
ert that no specific kind of investment, 
whether in the form of fixed income bearing 
indebtedness or in the form of equity parti- 
cipation can ever be said to be “safe”; in- 
deed that nothing in the world, as a matter 
of physical fact, can be deemed “safe,” that 
the imprimatur of “safety” placed by legis- 
lative fiat upon a list of securities is, demon- 
strably, a snare and a delusion. These per- 
sons repeat with satisfaction the observation 
of Mr. Justice Putnam in Harvard College v. 
Amory, made after an interesting analysis 


of various types of investments, including 
government bonds, 


“Do what you will, the capital is at 
hazard.” 


These persons also point out that the Massa- 
chusetts Rule has worked well in practice 
for a very long period of time and insist 
that there has been no indication that Yan- 
kee administration of funds has been loose 
or reckless. They assert that the way to cor- 
rect tendencies toward speculative excess is 
not to prescribe in detail the kind of invest- 
ments which can or cannot be acquired, but 
to forbid the making of any investment in 
what may be called a speculative frame of 
mind. They point out that it is possible to 
gamble in gold itself, or money exchanges, 
or prime evidences of indebtedness or Gov- 
ernment credit, and they add that many a 
prudent man has invested permanently and 
soundly in seasoned equity participations 
while many a speculator in the same com- 
munity has recklessly gambled in some far 
less volatile commodity. 


Alabama Constitution of 1901 S. 74 (Michie) ; Colorado 
Art. V, s. 36; Montana Art. V, s. 37; Wyoming Art. III, 
s. 38. 
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“List” No Surcharge Protection 


DHERENTS of the New York Rule con- 
tinue their argument by stating that 

the legai list system furnishes a more defin- 
ite and certain protection for the hard- 
pressed trustees, since the fiduciaries can 
learn in advance what security is or is not 
legal to purchase and they are thus enabled, 
by meticulous observation of the permitted 
list, to avoid all danger of surcharge. Pro- 
ponents of the Massachusetts Rule answer, 
however, that it has not been proved and 
almost certainly cannot be proved that sur- 
charges are more frequent under the Massa- 
chusetts Rule than under the New York 
Rule. Surcharges, they argue, arise most 
often out of situations which involve a mo- 
saic of negligence or default; a supine fail- 
ure to administer the trust, a failure to ac- 
count, a breach of the duty of loyalty, an 
undue retention; an unwarranted delegation 
of the trust duties, or, more likely, a com- 
bination of one or more of those deficiencies. 


It appears to be true that a surcharge al- 
most never is founded upon the single 
ground that the trustee purchased a security 
which was not permitted to him. Undue re- 
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tention causes much more trouble, for ex- 
ample, than improper acquisition. And the 
supporters of the Massachusetts Rule say 
that it is just as possible to get into trouble 
as a result of a prolonged and undue reten- 
tion of the trust investment under the New 
York Rule as it is under the Massachusetts 
Rule—perhaps a little more so, since the 
thinking of the court of first instance under 
the New York Rule is likely to be somewhat 
more rigid and wooden. It is certainly true 
that merely because a trust investment was 
“lJegal’”’ when made, a trustee is not justified, 
under the New York Rule, in retaining the 
investment for the period beyond that which 
is permitted to men of prudence. Discussion 
of the danger of surcharge is not likely to 
be clearly resolved at any early date. One of 
the chief reasons is that records of sur- 
charge are obscure. The habitat of the sur- 
charge is in the courts of first instance, and 
since records are not readily available of the 
many adjustments and settlements which 
take place in those courts, the statistics 
on the incidence of surcharge in every day 
practice are spotty and unreliable. 

The current attractiveness of either rule 
will depend, to some extent, at least, upon 
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current economic factors. Thus adherents of 
the New York Rule point to the rapid de- 
clines in values of equity participations in 
times of depression, such as the period 
which began in the autumn of 1929, while 
the proponents of the Massachusetts Rule 
point to the decline in bond yields in more 
recent years and to the effect of moratoria 
and reorganization practices on mortgage 
bond values. The discussion of possible infla- 
tion enters at this point.!4 It is probable that 
in periods of depression, when equity parti- 
cipations are suddenly and widely lowered 
in value, there will be a tendency toward re- 
establishment of prescribed list techniques. 
The present drift of opinion may easily re- 
verse itself, in other words, under the im- 
pact of economic influences. But the opinion 
of the present author is that it will not. For 
the Massachusetts Rule has the great virtue 
of elasticity and of consistency with the gen- 


“Edson B. Smith, Financial Editor of the Boston Herald 
in his column entitled ‘‘The Investor’ for June 22, 1945, 
reports that as a result of declining bond yields and the in- 
crease in the cost of living a man now needs $2.36 in in- 
vested capital to be able to buy as much as he could with 
$1 in invested capital ten years ago. 
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eral body of law governing trust adminis- 
tration.!5 The New York Rule on the other 
hand picks out the matter of investment for 
rigid and inflexible mechanical control. 


Kindly Attitude Basic 


HE chief purpose of this article is to 

provide the lawyers and the courts 
(more particularly the courts of first in- 
stance) of those jurisdictions which have re- 
cently adopted the Prudent Man Model Stat- 
ute, or which in some other way have em- 
braced the Massachusetts Rule, with an 
account of the manner in which the Massa- 
chusetts Supreme Judicial Court has admin- 
istered the Rule since March of 1830.!° Such 
an account, which necessarily involves paint- 
ing the portrait of the elusive “prudent 
man,” may be particularly useful in juris- 
dictions which have heretofore operated un- 
der the legal list rule. A probate, surrogate 
or orphans court judge, being suddenly con- 
fronted with a given set of facts arising un- 
der the newly enacted Prudent Man Statute 
might well wish to learn what decisions had 
been reached by the highest court of Massa- 
chusetts upon a similar state of facts. It was 
with such thought in mind that the Model 
Statute was taken directly from the lan- 
guage of Mr. Justice Putnam. It is there- 
fore proposed to annotate Mr. Justice Put- 
nam’s language clause by clause (thus at 
the same time annotating the Model Stat- 
ute). 


It seems wise to call attention, first, to 
what has certainly been the basic practical 
factor in the success of the Massachusetts 
court in administering its now famous rule. 
That factor is that the Massachusetts court 
has deemed itself obliged, in the social in- 
terest, to maintain a kindly and understand- 
ing attitude toward the trustee. One imme- 
diately perceives the existence of that atti- 
tude by reading the rule itself, 


“All that can be required of a trustee to 
invest, is, that he shall conduct himself 
faithfully and exercise a sound discretion. 
He is to observe how men of prudence, dis- 
cretion and intelligence manage their own 
affairs, not in regard to speculation, but in 
regard to the permanent disposition of their 
funds, considering the probable income, as 


15See Kimball v. Whitney, (1919) 233 Mass. 321, 331. 
The author recently received a letter from a distin- 


guished probate judge in a neighboring state which said— 
“The question that bothers me most is—what is a prudent 
man?” 
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well as the probable safety of the capital to 
be invested.” 


and by then observing the concluding para- 
graph in Mr. Justice Putnam’s decision, 


“Trustees are justly and uniformly con- 
sidered favorably, and it is of great impor- 
tance to bereaved families and orphans, that 
they should not be held to make good, losses 
in the depreciation of stocks or in general of 
the capital itself, which they held in trust, 
provided they conduct themselves honestly 
and discreetly and carefully, according to 
the existing circumstances, in the discharge 
of their trusts. If this were held otherwise, 
no prudent man would run the hazard of 
losses which might happen without any lack 
or breach of good faith.” 


One reading of the rule makes it plain 
that the standard is both elastic and objec- 
tive. In the entire statement of the rule, in- 
deed, there is nothing rigid, except that 
“faithfulness” is prescribed, and “specula- 
tion” is prohibited. The essence of the stand- 
ard lies in the words “sound discretion” and 
in the reference to “men of prudence, dis- 
cretion and intelligence.” A severe burden of 
judicial prudence is therefore placed upon 
the trial magistrate, whose findings of fact, 
and therefore whose decision, will be re- 
garded as final unless plainly wrong.* If, as 
Loring suggested, the Massachusetts rule is 
defective in the hands of an incompetent 
trustee it is a fortiori dangerous in the 
hands of an incompetent or unworthy trial 
justice. There can be no short cuts to a wise 
decision under such a rule. it is not a situa- 
tion in which the judge looks to a legal list 
and having determined that the trustee pur- 
chased an investment “off the list,” feels 
compelled to decree a surcharge.'® It is the 
sort of situation where every relevant fact 
must be carefully weighed with all others. 
And in the process the trial justice must 
keep in mind, as Massachusetts Probate 
courts usually do, that trustees are to be 
“justly and uniformly considered favor- 
ably.” 


Judicial Common Sense 


LLUSTRATIONS of this considerate at- 
titude toward trustees are to be found in 
numerous Massachusetts cases. In a number 





“See Ball v. Hopkins (1929) 268 Mass. 260 at 265; Cork- 
ery v. Dorsey (1916) 223 Mass. 97, 100; Roulston v. Roul- 
ston (1934) 285 Mass. 489. 

'SSee Matter of Muller (1935) 155 Misc. 748, 280 N. Y. 
Supp. 345 in which the court stated its conviction that to 
permit the trustee to purchase “off the list’ would in ef- 
fect be to overturn the statute. 
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of situations in which the trustee has been 
accused of undue retention, it has been said, 
for example, that the court will take pains 
not to judge the conduct of the trustee by 
hindsight methods. Such an attitude is, of 
course, nothing more than a reflection of 
judicial common sense. Yet it is far from 
universal among courts.2° It is, therefore, 
comforting to observe that it has been ap- 
plied decisively in a number of Massachu- 
setts cases where loss has been suffered, 
after passage of time, despite an erroneous 
decision on the part of the trustee not to 
liquidate. Any impulsive yielding on the 
part of the trial justice to find a scapegoat 
for the loss might well have produced, in 


Green v. Crapo (1902) 181 Mass. 55, 60. “The trend of 
a market is notoriously hard to discover except in retro- 
spect. At every level skilled observers are apt to disagree 
as to its probable course.”” First National Bank v. Trues- 
dale Hospital (1934) 288 Mass. 35, page 46. 


“°°The damage done, if the trial justice himself fails to 
be a man of prudence, discretion and intelligence, is likely 
to be irreparable, for ‘“‘settlement’”’ often is made in the 
lower court to avoid the expense and publicity of appeal, 
especially in view of the rule of practice relating to final- 
ity of the trial justice’s findings. For an example of un- 
fair attitude on the part of a trial justice see Scott, s. 227, 
p. 1199. 
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those cases, a serious injustice and yet 
might easily have been rationalized under 
the controlling rule of law. Thus in Bowker 
v. Pierce”! the testator had owned shares of 
stock in a railroad company. These shares 
were taken over by the trustee and ap- 
praised at par. The railroad company there- 
after met with reverses and dividends 
ceased after July, 1873. The beneficiaries 
requested the trustee to sell the stock and to 
convert into other securities, which the 
beneficiaries thought preferable. The trus- 
tee declined after making inquiries and in- 
vestigations and after learning from the di- 
rectors of the railroad that they saw no rea- 
son why a dividend could not be paid in 
January, 1876. The stock became valueless. 
The court said— 


“We can see now that it would have been 
wise to sell the stock. But in judging his acts 
we should put ourselves in his position at the 
time. He was considering the question, not 
whether he should invest in this stock, but 
whether he should sell the stock bought by 
the testator, upon a falling market. The evi- 
dence shows that he in good faith made in- 
vestigations, sought information from trust- 
worthy sources, and acted upon such in- 
formation according to his best judgment. 
We are of opinion that the presiding justice 
who heard the case rightly found that, under 
the circumstances, the trustee acted in good 
faith and with the sound discretion which 
the law required of him.”’?" 


A student of matters concerned with trust 
administration finds himself surprised at 
the relative paucity of affirmed surcharges 
arising out of the great decline in values 
which began in the autumn of 1929. Most 
such students expected a large number of 
unfair decisions. So far as concerns Massa- 
chusetts, when the present author prepared 
the Annotations to the Restatement of the 
Law of Trusts in 1936 he found the severe 
proposition of section 230 of the Restate- 
ment, viz.: 


“Except as otherwise provided by the 
terms of the trust, the trustee is under a 
duty to the beneficiary within a reasonable 
time after the creation of the trust to dis- 
pose of any part of the trust property in- 
cluded in the trust at the time of its crea- 
tion which would not be a proper investment 
for the trustee to make.” 


to be the law, by dictum, of the Common- 


21(1881) 130 Mass. 262. 
See also Creed v. McAleer (1931) 275 Mass. 353. 
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wealth, but he was unable to find a single 
case in the records of the Supreme Judicial 
Court where the trustee was surcharged for 
an unwarranted retention of such a security. 
This may have been partly due, in cases like 
Bowker v Pierce, to the circumstance that 
the investment constituted original assets 
of the trust portfolio, but the court had not 
thought it necessary in any such case to an- 
nounce a rule of law relaxing the duty to 
convert. The hard fact seems to be that the 
court of highest appeal has been reluctant 
to do any “cracking down” under the non- 
negligent circumstances which often sur- 
round the retention problem. This attitude 
may be compared, for example, with the at- 
titude of the Pennsylvania court in Taylor’s 
Estate? in which a trustee was held guilty 
of “supine negligence” in holding a bond 
which sold at 25 points over par for a period 
of 20 years to maturity.** 


There is as yet no clear indication in the 
Massachusetts decisions whether collateral 
factors may serve to produce changes in this 
almost benign attitude toward the trustee. 
Will the court, for example, hold the profes- 
sional corporate trustee to a standard of 
care more severe than that prescribed for 
the individual trustee? There are signs of 
this in other American jurisdictions,~> but 
the signs exist primarily in those states 
where the legal list rule prevails. The Mas- 
sachusetts court has already recognized a 
distinction between corporate and individual 
trustees, in a collateral particular,*° but has 
as yet given no intimation that a higher 
standard will be applied to corporate fiduci- 
aries, even though corporate fiduciaries 
have on occasion claimed superior skills in 
trust administration. 


The kindly viewpoint of the Massachu- 
setts Supreme Judicial Court toward the 
trustee’s problem and duty is the heart of 
the Massachusetts rule and unless it is kept 
steadily in mind by the courts of any state 
which adopts the rule, some unfortunate and 
unjustified results may eventuate. For the 
principles of trustees’ liabilities are severe 


*3(1923) 277 Pa. 518, 121 A. 310. 

*4See also Babbitt v. Fidelity Trust Co. (1907) 72 N. J. 
Eq. 745, 66 A. 1076 (decline in value of insurance stocks) 
and In Re Hamersley’s Estate (1920) 180 N. Y. Supp. (de- 
cline in value of stocks). 


*5See Scott on Trusts, s. 174.1 and see also particularly 
Estate of Allis (1926) 191 Wis. 23, 29, 210 N. W. 418 and 
Matter of Baker (1936) 249 App. Div. 265, 269, 292 N. Y. 
Supp. 122. 


*6Springfield Safe Deposit and Trust Co. v. First Unitar- 
ian Society (1936) 293 Mass. 480. 
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and if applied rigidly and without imagina- 
tive warmth could be intolerable.?7 


The damage that can be done to the fami- 
lies of any American county by a “tough” or 
“mean” probate judge is really deep. It is 
that possibility which Mr. Justice Putnam 
had in mind when he said that if trustees 
were not justly and uniformly considered 
favorable “no prudent man would run the 
hazard of losses which might happen with- 
out any lack or breach of good faith.” 


Annotation of the Rule 


E proceed to annotating the leading 
Massachusetts cases. 


“All that can be required of a trustee 
to invest, is, that he shall conduct himself 
faithfully...” 


There is a considerable body of Massachu- 
setts decisions which relate to the duty of 


*“7As to the economic problems of corporate trusteeship 
see Gilbert E. Stephenson’s interesting volume Trust Busi- 
ness in Common Law Countries (American Bankers Asso- 
ciation N. Y. City 1940). 

*SSee Massachusetts Annotations to the Restatement of 
the Law of Trusts. 
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loyalty.28 They do not depart in any impor- — 
tant respect from the decisions of other 
American jurisdictions. A trustee is under 
a duty not to profit at the expense of the 
beneficiary. He must not purchase trust 
property for his individual account.?® He 
cannot properly sell trust property where he 
has a personal interest, such as might affect 
his judgment in making the sale.2° He can- 
not properly convey trust property to a third 
person if there is an understanding that the 
third person will reconvey the property to 
him or hold it for him.*! He cannot properly 
sell his individual property to himself as 
trustee®? or renew the trust lease for him- 
self personally.** If he has the duty to pur- 
chase property for the trust, he may not 
purchase it for himself.*+ He must not be 


**Hayes v. Hall (1905) 188 Mass. 510; Digney v. Blanch- 
ard (1917) 226 Mass. 335; Ball v. Hopkins (1929) 268 
Mass. 260. 

“Ball v. Hopkins, supra; Whitman v. McIntyre (1908) 
199 Mass. 436. 

‘Jenison v. Hapgood (1828) 7 Pick 1; Goodell v. Goodell 
(1899) 173 Mass. 140. 

“Nichols Appellant (1892) 157 Mass. 20; Hodge v. Mack- 
intosh (1924) 248 Mass. 181. 

“Lurie v. Pinanski (1913) 215 Mass. 229; Essex Trust 
Co. v. Ennright (1913) 214 Mass. 507. 

‘Attorney General v. Armstrong (1918) 231 Mass. 196. 
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guided by the interest of a third person in 
the administration of the trust.®5 In indi- 
vidual dealings with the beneficiary he must 
be frank and fair and must not conceal any 
material fact.*® 


It is a matter of uniform law throughout 
the United States that disloyal dealings by 
the trustee with respect to the trust prop- 
erty will be regarded as constructively 
fraudulent and at the election of the bene- 
ficiary will be set aside. A kindly and con- 
siderate attitude by the court toward the 
problems of the trustees is nowhere ex- 
pected to relax the severity of the law’s in- 
sistence upon complete loyalty; if there is 
involved in any a case a factor of disloyalty 
a surcharge is to be anticipated. In this re- 
spect, therefore, the Massachusetts law has 
little to contribute to the courts of other 
states, except perhaps for the clarity of ex- 
pression of the rule requiring complete 
faithfulness, and the complete discussion, 
in the leading case of Hayes v. Hall,** of the 
nature of the remedies of the beneficiary and 
of the liabilities of the trustee. 


* %* * 
“and exercise a sound discretion.” 


1. Cases in which the trustee has purchased 
improper investments 


EAL ESTATE: There is no Massachu- 
setts case which decides that it is im- 
proper for a trustee to purchase the fee of 
productive real estate. Quite to the contrary 
it is implicit in the Massachusetts decisions 
that prudent purchases of such real estate 


**Dolbeare v. Bowser (1925) 254 Mass. 57. 

*Coates v. Lunt (1911) 210 Mass. 314. 

87(1905) 188 Mass. 510; See also Morse v. Hill (1883) 136 
Mass. 60. 
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will not be criticized.** But unproductive 
real estate purchased for resale is not prop- 
er.29 In Brigham v. Morgan*® the trustees 
expended the sum of $80,000 in developing 
a tract of Kansas real estate valued at $12,- 
000. When sales of the land were made the 
trust estate accepted purchase money mort- 
gages. The court took note of the size of the 
investment and its unfortunate outcome and 
the fact that the real estate was situated 
outside the jurisdiction and ended by de- 
scribing the venture as “. . . a hazardous in- 
vestment in a hazardous class.” It is not 
clear how far the court was influenced by 
the fact that the real estate was situated 
outside of Massachusetts. In two other 
cases,*! however, the court expressed its dis- 
approval of the purchase of real estate out- 
side the Commonwealth, because of the 
court’s lack of jurisdiction over the real es- 
tate and the consequent subjection of that 
part of the trust estate to foreign laws. 
While neither of these last named cases re- 
sulted in surcharge to the trustee it is be- 
lieved that Massachusetts trustees under- 
stand that unproductive real estate and real 
estate outside of Massachusetts are to be 
avoided. 


Junior Mortgages: In Taft v. Smith*? a 
purchase money second mortgage was com- 
plained of. Because the sale of the real es- 
tate which resulted in the taking back of 
the second mortgage appeared to the court 
to be necessary and because the size of the 
first mortgage and the character of the pur- 
chaser appealed to the court as extenuating 
circumstances the trustee was excused from 
liability. The court said— 


“We are aware that in several cases in 
other States it has been stated that a trustee 
must not invest in second mortgages. While 
we accept that as a principle generally to be 
applied, we cannot accept it as an absolute, 
iron-clad rule. After all, the true rule is 
whether under the circumstances sound dis- 
cretion was exercised, and it cannot be said 
that under every conceivable practical set 
of circumstances an investment in a second 
mortgage is inconsistent with sound discre- 
tion.” 


Unsecured and under secured obligations: 
It goes without saying that investment by a 


33See “Real Estate as a Trust Investment’”’ Mayo A. 
Shattuck, Proceedings of American Bar Association Real 
Property Probate and Trust Law Section, 1940. 

**Restatement of Law of Trusts, s. 227,.Comment f. 

#9(1904) 185 Mass. 27. 

‘1Thayer v. Dewey (1904) 185 Mass. 68; Amory v. Green 
(1866) 13 Allen 413. 
*#2(1904) 186 Mass. 31. 
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trustee in an unsecured promissory note is 
neither sound nor discreet.*? Yet once again 
the Massachusetts court has shown its deter- 
mination to avoid either rigid approval or 
disapproval of a specific type of investment. 
A deposit in a bank, for example, is nothing 
more at law than an unsecured loan. Yet in 
Hunt, Appellant*+ the court declined to sur- 
charge a trustee who had made a deposit on 
a time certificate in a Massachusetts bank. 
On occasion one sees the statement that 
Hunt, Appellant, is authority for the propo- 
sition that it is proper for a Massachusetts 
trustee to lend unsecured. That, of course, 
is a distortion of the meaning of that decis- 
ion. Investment in an unsecured promissory 
note probably ought to be avoided at all 
hazards, and while endorsement of the note 
might provide sufficient security for the pru- 
dent trustee,*® the trustee should take pains 
to receive an ample coverage or collateral. 
There is no clear definition of what consti- 
tutes ample coverage.*® In making mortgage 
loans Massachusetts trustees often refer to 
the statutory restrictions on savings banks 
and trust company mortgage investments. It 
is probable that the fair value of coverage 
should not be less than one-half again the 
amount of the loan. 


Participating Mortgages: The Massachu- 
setts court*’ declined to surcharge a corpo- 
rate trustee because of purchase of mort- 
gage participation certificates, but the lan- 
guage of the opinion indicated that while 
the practice might grudgingly be permitted 
to corporate fiduciaries, especially in view 
of the careful statutory safeguards with 
which banks are surrounded, it is doubtful 
whether individual fiduciaries would be 
granted the same privilege. 


Miscellaneous improper investments. As 
will be seen later, speculative investments as 
an individual or partner in carrying on a 
trade or business are forbidden, as are in- 
vestments on a temporary basis; i.e., for 
quick turn over or sale at a profit. Similarly, 
investments which are unproductive are to 
be avoided.*® Finally, investments of a wast- 


*Clark v. Garfield (1864) 8 Allen 427. 

*4(1886) 141 Mass. 515. 

*8See Lovell v. Minot (1838) 20 Pick. 116 (security was 
worth 1% value of loan at time made) ; Brown v. French 
(1878) 125 Mass. 410. 

“See Restatement of the Law of Trusts, s. 229 and Scott 
on Trusts, ibid. 

“Springfield Safe Deposit and Trust Co. v. First Unitar- 
ian Society (1936) 293 Mass. 480. 

*SEdwards v. Edwards (1903) 183 Mass. 581 (unproduc- 
tive real estate). See Scott on Trusts, s. 240. 
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ing nature should not be included in the 
trust portfolio, since they are inimical to the 
objects of the final clauses of the rule. 


2. Cases in which the trustee has failed 
to diversify 


HE Massachusetts Rule provides full op- 

portunity to diversify the trustee’s in- 
vestment risk and the trustee is expected to 
do so. It is impossible to diversify in any 
full sense under the New York Rule, for the 
New York trustee is not permitted to offset 
the deficiencies of fixed income-bearing se- 
curities by obtaining for his portfolio the 
characteristic virtues of equity participa- 
tions. 


It has long been the custom in Massachu- 
setts for trustees to maintain in their port- 
folios not only mortgage bonds, debentures, 
promissory notes and other like evidences 
of indebtedness, but also shares of stock, 
both preferred and common, in corporate 
enterprises, and, less frequently, real estate 
equities. The old fashioned habit was to 
maintain the substantially larger proportion 
of the portfolio in fixed income-bearing se- 
curities, thus emphasizing the element of 
safety of capital. Current practice indicates, 
however, that Massachusetts trustees are 
balancing their portfolios more evenly as be- 
tween these two general categories. The 
principal corporate fiduciaries of the City of 
Boston at the time of this writing are “bal- 
anced” from “60-40” to “50-50” between 
stocks and bonds. This, in the opinion of the 
present author, is the chief method of ob- 
taining desirable diversification of the risk 
over the long run, but no Massachusetts 
case has been found which discusses the 
matter from that standpoint. 
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Other factors bearing upon diversification 
which have yet to receive full court discus- 
sion are the individual maturities of trust 
investments and the location of the enter- 
prises in question. A prudent Massachusetts 
trustee, however, would hesitate to invest 
all or even a large part of the trust portfolio 
in obligations all of which mature at once, 
or in mortgages upon real estate situated 
within a single restricted area. Geographical 
distribution provides safety against local 
disasters. and assurance of profitable rein- 
vestment is much more likely when a ma- 
turity occurs in smaller fractions and at 
staggered intervals. 

The classic Massachusetts cases bearing 
upon the duty of diversification deal with 
situations where the trustee has purchased 
and retained in his portfolio too large an in- 
vestment in one enterprise. Thus in Warren 
v. Pazolt*® a trustee held vacant Jand worth 
$375,000. It was held improper for him to 
expend $475,000 upon erection of an office 
building on the land if the total trust port- 
folio, including the land, only slightly ex- 
ceeded $900,000 in value. Similarly, it has 
been held improper for the trustee to ac- 
quire too large a commitment in the shares 
of a single corporation. Dickinson, Appel- 
lant,®° is often cited for the proposition that 
it is permissible to hold one-fourth of the 
trust estate in one corporate issue, but im- 
proper to hold more than one quarter. Dick- 
inson, Appellant was followed by Davis, Ap- 
pellant®! where the trustee had invested 
from time to time a total of $12,316.57 out 
of an estate of $30,000 in stocks and bonds 
of a single railroad. The last three pur- 
chases amounting to $5,050.42 were disal- 
lowed. These cases made it appear to some 
that the court might be prepared to indicate 
definite and permissible percentages. But in 
recent years the court has had the wisdom 
to take steps to correct this wrong impres- 
sion; it went out of its way to assert that 
no arbitrary rule of permissible percentages 
of the whole fund has ever been adopted in 
Massachusetts.®? 

There are certain securities in the modern 
scene which are heavily favored by Massa- 
chusetts trustees.°* It remains to be seen 
whether the Massachusetts court would ever 
make a situation of that sort the subject of 
a surcharge, but there is nothing specific in 





49(1909) 203 Mass. 328. 

5°(1890) 152 Mass. 184. 

51(1903) 183 Mass. 499. 

North Adams National Bank v. Curtiss (1932) 278 
Mass. 471. 

SE.g¢. American Tel. & Tel. Co., Boston Edison Co., 
United Fruit Co. 
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the cases to indicate that the trustee is en- 
titled to depart from sound rules of diversi- 
fication simply because of the traditional ex- 
cellence of a security or for any other reason 
unless those requirements have been dis- 
pensed with by the terms of the trust.®4 


“He is to observe how men of prudence, 
discretion and intelligence manage their 
own affairs...” 


HO are these imaginary men and how 
shall the court be informed of their 
virtues? 


(a) The model statute follows the exact 
language of the Massachusetts Rule as pro- 
nounced by Mr. Justice Putnam. It does not 
add the further note of restriction which 
has appeared in much of the trust literature 
since 1830 and in many cases even in Massa- 
chusetts, and which Professor Scott reports 
as follows :>5 


“ 


. in the making of investments it is not 
sufficient that the trustee should exercise 
such care and skill as a man of ordinary 
prudence would exercise in dealing with his 
own property, since men of prudence may 
well take risks in making investments which 
trustees are not justified in taking. A trus- 
tee must use the caution in making invest- 
ments which is used by prudent men who 
have primarily in view the preservation of 
their property, of men who are safeguarding 
the property of others.” 


It has not been helpful to create and 
sharpen a legal distinction between the 
standard of the prudent man in the handling 
of his own property and in the handling of 
property of others. The theoretical fact is 
that a complete attention to the remaining 
words of the Massachusetts Rule would ren- 
der such a distinction immaterial. For they 
forbid speculation and require the exercise 
of sound discretion with due attention not 
only to probable income but also to safety of 
capital. It is hard to see, in other words, 
how it makes any difference whether a man 
of prudence observes those requirements in 
handling his own affairs or those of others, 
if in fact he observes them. 


One deplorable result of the importation 
of this distinction into the trustee’s think- 
ing has been a constant tendency to over- 
emphasize the importance of so-cailed safety 
of capital. Mr. Justice Putnam did not 
recognize that the trustee should be more 


“Old Colony Trust Co. v.. Shaw (1927) 261 Mass. 158; 
First National Bank v. Truesdale Hospital (1934) 288 
Mass. 35. 

See Scott on Trusts, s. 227. 
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observant of the interests of the remainder- 
man than of those of the life tenants; in- 
deed, the injunction relating to probable in- 
come stands in even conjunction with that 
relating to probable safety of principal ex- 
cept that it is placed first in the sentence. 
It is not to be forgotten, moreover, that the 
investments which were under examination 
in Harvard College v. Amory were stocks of 
banks, insurance companies and mill manu- 
facturing enterprises. In reading cases de- 
cided since then, it is difficult to avoid the 
conclusion that a narrowing of the benefi- 
cent rule has taken place in a manner which 
Mr. Justice Putnam never contemplated. 
This tendency is reflected in the custom of 
financial] advisers to classify investments in 
three categories, viz.: “trust investments,” 
“business man’s risks” and “speculations.” 
It is a question whether the “business man’s 
risk” category, so-called, doesn’t contain a 
number of items which ought to be suitable 
for trust investment in discreet amounts. 
Yet one can hardly criticize a trustee for de- 
ciding to avoid all but the very highest qual- 
ity, and hence the very highest priced and 
lowest yield, securities, when his legal ad- 
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viser informs him of the existence of the 
distinction referred to.5® 


(b) Whatever the view of a court may be 
as to the kind of prudent man which the rule 
is describing, it will be necessary to estab- 
lish his virtuous characteristics by evidence, 
usually oral in nature. The Massachusetts 
cases since earliest days have admitted such 
evidence. Both in Dickinson, Appellant and 
in Davis, Appellant, supra, the court admit- 
ted evidence of the practice of conservative 
trustees in the community. In Kimball v. 
Whitney** the court made painstaking ex- 
amination into all pertinent factors relating 
to the investment itself and into the cus- 
toms and habits of the financial community 
as well. Expert testimony is admissible upon 
this point.5* Thus it may be shown that in- 
surance companies, trust companies, indi- 
vidual trustees and others have purchased 
the securities in question.®® There is no case 
in Massachusetts (or so far as is known to 
the present author in any other jurisdic- 
tion) which decides that it is reversible er- 
ror to admit testimony as to the investment 
habits of prudent men in handling their own 
affairs, as contrasted with the affairs of 
others, but the question is not likely to arise, 
for in view of the. distinction above de- 
scribed the natural impulse of cautious prac- 
titioners would be to offer evidence of the 
customs of conservative trustees and not 
to rest their cases upon the customs of ordi- 
nary investors of prudence. Evidence is al- 
ways admissible of the nature and extent 
of the investigation made by the trustee in 
advance of making an investment. If the 
trustee has made the investigation which 
would be made by a man of prudence, dis- 
cretion and intelligence he will be free of 
criticism in that respect. . 


* * * 


“. . . how men of prudence, discretion and 
intelligence manage their own affairs...” 


HE word “manage” has many connota- 
tions, only two of which will be dis- 
cussed in this paper. The first is that the 
trustee must be prudently active in the per- 
formance of his duties. He must not allow 


%A good illustration of expression of this distinction 
outside cf Massachusetts is found in In Re Estate of Cook 
(1934) 20 Del. Ch. 123, 125, 171 A. 730. 

57(1919) 233 Mass. 321. 

583Chem. Bank & Trust Co. v. Reynaud (1933) 150 Mise. 
821, 270 N. Y. Supp. 301. afd. (1933) 239 App. Div. 404, 
265 N. Y. Supp. 944. 

5°Scoville v. Brock (1908) 81 Vt. 405, 70 Atl. 1014. 
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his duties to go by default. Thus he must 
take active charge of the trust estate, make 
the trust res productive, dispose of invest- 
ments which are not proper for a trustee to 
hold and in general be vigilant and not neg- 
lectful in respect of the administration of 
the trust estate. The second is that the trus- 
tee must not delegate to others the chief 
duties and responsibilities of his office. 


(a) Neglect of trust duties. Failure to 
make trust property productive 


The trustee must be about his business to 
make the trust property productive. He 
must not delay investment overlong. In 
Boynton v. Dyer® a guardian was held 
chargeable with interest because of con- 
tinued failure to invest. The injunction to 
keep funds “safely and productively” invest- 
ed has appeared in a number of other opin- 
ions.*! In connection with this aspect of 
trust duty, notice may be taken of the cases 
in which the trustee has maintained deposits 
in banks for extended periods of time. These 
cases, ordinarily considered from the stand- 
point whether a bank deposit is a proper “in- 
vestment,” are often situations which on 
their facts involve a failure to discharge the 
duty to invest. The United States Supreme 
Court has held that a trustee may be sur- 
charged for leaving a trust deposit in a bank 
for a period beyond what would have been a 
reasonable time to find an investment.® 


In Hunt, Appellant, supra, the trustee in- 
vested trust funds in a certificate of deposit 
issued by a national bank payable in four 
months. The bank failed before maturity of 
the certificate. The court declined to sur- 
charge the trustee. In Keating v. Director of 
U. S. Veterans Bureau® the court took judi- 
cial notice of the fact that trustees and pru- 
dent men regard permanent deposits in sav- 
ings banks as “consistent with the probable 
safety of invested capital.” But these two 
cases each involved deposits which paid reg- 
ular interest. The court was concerned not 
with the question of unreasonable delay in 
investing but rather with the question 
whether the deposit, being unsecured, was 
an investment suitable for a trustee. It will 
not do to consider these cases, therefore, as 
authority for the proposition that a long 


(1836) 18 Pick 1. 


"Parkhurst v. Ginn (1917) 228 Mass. 159; Lannin v. 
Buckley (1926) 256 Mass. 78 and see Massachusetts Anno- 
tations to Restatement of Law of Trusts, s. 180. 

“Barney v. Saunders (1853) 57 U. S. 535; See Scott on 
Trusts, s. 180.3. 


(1930) 272 Mass. 212. 
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continuing deposit in an ordinary commer- 
cial account, paying no interest, will be free 
from-criticism. The man of prudence con- 
ducting his own affairs may consider it wise 
at any given point to “go into cash” and 
may convert his. portfolio accordingly for a 
substantial period of time, leaving it in 
banks; he may in other words disregard in- 
come entirely. But if he were following Mr. 
Justice Putnam’s injunction he could not 
properly do this because he would not be 
giving due regard to probable income. It 
would be his duty to keep the trust property 
productive. The trustee is, of course, per- 
mitted to maintain a working bank balance 
for the purpose of paying ordinary bills, 
and he may deposit substantial amounts, for 
a reasonable time, pending investment, as a 
method of safe keeping.® 


The Massachusetts court has not defined 
a reasonable time in relation to deposits in 
banks, but the court would undoubtedly take 
into account, as it does in cases involving 
retention of investments, all relevant col- 


*4Scott, s. 180. 
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lateral factors which would fairly tend to 
justify or excuse the delay. 


(b) Neglect of trust duties. Failure to 
dispose of improper investment 


Investments which it would be improper 
for the trustee to make should be disposed 
of or converted within a reasonable time 
and a negligent failure to take action in this 
respect will be cause for surcharge. The 
court will inquire into all of the circum- 
stances of the case to determine whether a 
reasonable time has passed.*® 


While the rule is generally stated to be 
that the trustee has exactly the same duty 
of conversion with respect to investments 
made by the testator as in the instance of 
investments made by the trustee himself, 
there is language in some of the cases which 
indicates that the court may, some day, un- 
der proper circumstances, make a distinc- 
tion between the two situations. Thus in the 
leading case of Bowker v. Pierce, supra, the 
court said, significantly, of a trustee who 
had held stock originally purchased by the 
testator: “He (the trustee) was considering 
the question, not whether he should invest in 
this stock, but whether he should sell the 
stock bought by the testator, upon a falling 
market.” 


Bowker v. Pierce, as has been noted above, 
indicates that the Massachusetts court will 
be considerate of the problem faced by the 
trustee. This has been particularly appar- 
ent, also, in cases where the instrument 
either authorizes the retention or directs it, 


*Lannin v. Buckley (1926) 256 Mass. 78, 84 (semble) ; 
see Creed v. McAleer (1931) 275 Mass. 353, 362 (mining 
stocks); Kinmonth v. Brigham (1862) 5 Allen 270 (in- 
terest in partnership) ; Westcott v. Nickerson (1876) 120 
Mass. 410 (same). 


*6See Marshall v. Caldwell (1878) 125 Mass. 435. 
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or where the trustee is exonerated from loss 
by the operation of general exculpatory lan- 
guage.®? The rule of law is undoubtedly se- 
vere but the court seems to the present au- 
thor to have been fair, even generous, in ap- 
plication of the rule. 


The duty to dispose of improper invest- 
ments may arise because the property is in- 
herently hazardous,®* or wasting in nature, 
or unproductive, or otherwise disqualified 
for trust investment.” 


(c) Neglect of trust duties. Miscellaneous 


Neglect to perform the fundamental me- 
chanical duties placed upon the trustee may 
be expected to lead to a surcharge. This is 
only fair. The court may well be kindly to 
the trustee where puzzling matters of exer- 
cise of judgment are involved, but the trus- 
tee ought to be strictly required to keep the 
trust house in order in respect of things to 
which men of prudence, discretion and in- 
telligence customarily attend. Thus the trus- 
tee must keep his accounts properly and 
regularly.71 Similarly he must protect the 
trust property from the disaster of fore- 
closure*? or if foreclosure should intervene, 
he must attend to the interests of the trust 
on the occasion of sale.7? In making sale of 
the trust real estate he must exercise proper 
diligence.** And he has the burden of show- 
ing that he has exercised proper supervision 
of agents employed in the trust business.* 
He will not be protected from liability be- 
cause he failed to familiarize himself with 
the terms of the trust instrument.7® He 


®*TSee Old Colony Trust Co. v. Shaw (1927) 261 Mass. 
158; First National Bank v. Truesdale Hospital, supra. In 
North Adams National Bank v. Curtiss (1932) 278 Mass. 
471 the court said, speaking of Old Colony Trust Co. v. 
Shaw “. . . the decision tends to support the contention 
that retention of trustees of stocks authorized by the tes- 
ator to be retained may have the approval of the court, 
even though they depreciate greatly in value.”’ 

*SKinmonth v. Brigham (1862) 5 Allen 270 (interest in 
partnership) ; Westcott v. Nickerson (1876) 120 Mass. 410; 
Hines v. Levers and Sargent Co. (1917) 226 Mass. 214. 

®°Old Colony Trust Co. v. Shaw; McAleer, 
supra. 

7Minot v. Thompson (1871) 106 Mass. 583 (leasehold). 

™1Knowlton v. Fourth-Atlantic National Bank of Boston 
(1930) 271 Mass. 343 and see numerous cases collected in 
Mass. Annotations, s. 172. 

72Ashley v. Winkley (1911) 209 Mass. 509. 

7 Ashley v. Winkley, supra. 

™4Exchange Trust Co. v. Doudera (1930) 270 Mass. 227; 
Boston Safe Deposit and Trust Co. v. Wall (1926) 25 
Mass. 464. 

Knowlton v. Fourth-Atlantic National Bank of Boston 
(1930) 271 Mass. 343. 

Ashley v. Winkley (1911) 209 Mass. 509; Knowlton v. 


Creed v. 


Fourth-Atlantic National Bank of Boston (1930) 271 Mass. 


343. 
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should insure the trust property, repair it 
and pay taxes.77 


He should enforce all claims owned by the 
trust estate whether against strangers to 
the estate™® or against his predecessors in 
title.*® He must, as in all jurisdictions, keep 
the trust property separate from his own 
property®® and from the property of other 
trusts*! and if necessary he must “institute 
proceedings which .. . look toward protect- 
ing their (the beneficiaries’) interests 
against the misconduct of (his co-trus- 
tee) .’5° 


(d) Failure to discharge trust duties 
personally. Duty not to delegate 


He has not the right to leave administra- 
tion of the trust business to his co-trustee** 
or to another.*+ There are certain phases of 
the rule prohibiting delegation of the trust 
duties which have great practical signifi- 
cance in the modern business world. It is to 
be hoped that the trust law may modernize 
itself in certain of those respects. The first 
is that the trustee should be allowed to take, 
and pay for, the advice of reputable invest- 
ment counsel.*° The second is that the trus- 
tee should be allowed to make discreet pur- 
chases of the shares of well-seasoned invest- 
ment trusts and investment companies.%® 
But it is proper and fitting that the trustee 
should be obliged to discharge personally 
the fundamental duties of the trust, dele- 
gating only administrative details to an- 
other.*7 


“No case has been found which surcharged a trustee for 
failure to insure. But he has the right to insure, Holbrook 
v. Stoddard (1933) 283 Mass. 496, and since prudent men 
ordinarily do insure, he almost certainly has the duty. 
See Massachusetts Annotations, s. 176, 187. 

*SPierce v. Prescott (1880) 128 Mass. 140 (guardian) ; 
Millen v. Kavanaugh (1929) 268 Mass. 73 (executor failed 
to recover property fraudulently conveyed away by testa- 
tor); State Street Trust Co. v. Walker (1927) 259 Mass. 
578 (successor trustee failed to foreclose mortgage). 

“Bennett v. Pierce (1905) 188 Mass. 186 (failure to en- 
force decree charging predecessor trustee with improper 
investments) ; Thayer v. Kinsey (1894) 162 Mass. 232 (suc- 
cessor executor). See also Blake v. Pegram (1869) 101 
Mass. 592 and Green v. Gaskill (1900) 175 Mass. 265. 

“Attorney General v. Bedard (1914) 218 Mass. 278. 

S!Lannin v. Buckley (1926) 256 Mass. 78, 82. 

“Abbott v. Fisher (1878) 124 Mass. 414, 417 (co-trustee 
indebted to trust estate). 

“Ashley v. Winkley (1911) 269 Mass. 509. One of the 
two co-trustees allowed the other to manage the trust 
hotel which was thereby lost at foreclosure. 

See Loring, A Trustee’s Handbook, Shattuck Revision 
(1940) s. 20, Mass. Annotations s. 171 and see particularly 
Harvard College v. Society for Promoting Theological Edu- 
cation (1855) 3 Gray 280; Winthrop v. Attorney General 
(1880) 128 Mass. 258. 

"See Loring, A J rustee’s Handbook, Shattuck Revision 
(1940) s. 20, p. 74. 

‘6See article by Mayo Adams Shattuck, 25 B. U. Law 
REVIEW No. 1 (1945). 

For a collection of Massachusetts cases on the subject 
of delegation see Massachusetts Annotations, s. 171. 


“Not in regard to speculation, but in regard 
to the permanent disposition of their 
funds...” 


HE word “speculation” is not capable of 

exact legal definition. Even if a precise . 
legal meaning could at any moment be as- 
signed to the word it could not be expected 
to endure for any prolonged period. It could 
not be said, for example, to embrace all 
transactions in which a person strongly 
hopes to make a capital appreciation. Under 
such a meaning every intelligent investor 
would be a speculator. Nor could it be taken 
to describe all purchases which turn out in 
fact to have been made at a bargain or 
which, to the contrary, involve a sharp capi- 
tal loss. It is not to be supposed that trus- 
tees must take pains to purchase invest- 
ments only when they are over priced; it 
certainly is not to be imagined, on the other 
hand, that they are to act as insurers. They 
have the right, and they ought to have the 
duty, to take into account the desirability 
of protection, even of increase, of capital 
and it must be remembered that all invest- 
ments involve risk. But there are certain 
practices and certain participations which 
at any given period are regarded by the 
prudent men of the community as “specula- 
tive.”” Those are to be avoided by the then 
trustee. 


It is to be observed, for example, that the 


Massachusetts rule contrasts the word 
“speculative” with the phrase “permanent 
disposition of their funds, considering the 
probable income as well as the probable 
safety of the capital to be invested.” That 
method of expression seems fairly to forbid 


the following: 


(a) Margin purchases. The Massachu- 
setts court has not dealt with a situation in 
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which the trustee has purchased securities 
on margin, but there is little doubt of what 
the court would say if such a situation 
should come before it.8* The caution of the 
court with relation to second mortgage in- 
vestments®® is indicative of its probable at- 
titude toward any transaction which in- 
volves, as does the practice of margin trad- 
ing, the risk of sudden and devastating fore- 
closure. The business community is certain- 
ly well enough aware of the dangers of 
margin trading so that no trustee could pos- 
sibly hope to escape criticism if he were to 
sustain losses in the course of it. 


(b) Investments in trade or business. In- 
vestments in trade or in business as indi- 
vidual or as partner are also forbidden. The 
constant risk of loss, the lack of a ready 
market and extreme dangers of unlimited 
liability are fatal handicaps for qualifica- 
tion as a trust investment. In Donnelly v. 
Alden® a mortgage on trust land to secure 


58See Matter of Hirsch’s Estate No. 1 (1901) 116 App. 
Div. 367, 101 N. Y. S. 893; affd. (1907) 188 N. Y. 584, 81 
N. E. 1165. 

8°See n. 42, supra. 

*°(1918) 229 Mass. 109 (mortgagee charged with notice 
of lack of power on part of executors). 
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a loan of money used to continue the testa- 
tor’s shoe business was set aside as in 
breach of trust. The same result was reached 
in Hines v. Levers & Sargent. Co.® An in- 
vestment by an executor in a patent right 
and in the business of manufacturing the 
patented article has been held improper.®? 
In an early case, widely cited, the court de- 
cided that investment as a limited partner 
in a trading enterprise was not a permis- 
sible trust venture.®* There is a dictum to 
the effect that a trustee may properly tear 
down and replace a building on land be- 
longing to the trust.®* But, as has been seen, 
the expenditure of trust moneys in carrying 
out a contract to erect structures on the 
land of a stranger was condemned in the 
leading case of Digney v. Blanchard. The 
court regarded the venture as an engage- 
ment in business for profit in common trade 
and “ultra vires” the trustee. 


If it seems to the executor or trustee 
necessary or wise to carry on the testator’s 
business or to employ the trust funds in 
some unorthodox manner he can always ap- 
ply to the court for permission.*® 


It is, of course, proper to carry on an es- 
tate business if the fiduciary is authorized 
so to do by the terms of the will,®”? or if a 
valid agreement between beneficiaries is at- 
tained.%§ 


(c) Transactions entered into for a quick 
turnover or profit. Loring said, in the 
Fourth Edition of his Handbook, that it was 
not the trustee’s duty “to follow the ticker, 
as any mere speculator might.”9® The Mas- 
sachusetts Court has not, so far as we know, 
rendered an opinion which expounds the dif- 
ference between what business men regard 
as a “long-haul” or permanent disposition 
of funds, on the one hand, and “short-haul” 
or “in and out” transactions on the other. 
But the frame of mind which adopts the 
second of those courses is a frame of mind 
which sacrifices reasonable return of income 
to quick appreciation of principal, and which 


*1(1917) 226 Mass. 214 (executors). 

*Trull v. Trull (1866) 13 Allen 407. 

*%Kinmouth v. Brizham (1862) 5 Allen 270. 

Warren v. Pazolt (1909) 203 Mass. 328, 345. 

*5(1917) 226 Mass. 335. 

*%See Scott on Trusts, 230.4; Loring, A Trustee’s 
Handbook, Shattuck Revision (1940), s. 55, p. 156 and 
Massachusetts Annotations, s. 227. 


%Mason v. Pomeroy (1890) 151 Mass. 164. 
*See Trull v. Trull, supra note 92. 
*Loring, A T'rustee’s Handbook, Ed. IV, p. 134. 
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is ready to accept the risk of sharp and sud- 
den principal loss in exchange for the pros- 
pect of quick principal gain. Such a frame of 
mind is the antithesis of the spirit of the 
rule. 


It could be argued also that the word 
“speculative” should be taken to include cer- 
tain types of investments which are notor- 
iously defective in security, marketability, 
or control, such as, for example, unproduc- 
tive real estate, unsecured obligations, com- 
mitments of a local nature situated outside 
of the jurisdiction and junior liens or mort- 
gages. 


It is a very difficult task to state what it 
is that provides the distinction between the 
fiduciary attitude and that of the business 
man or speculator. It seems impossible to 
provide any improvement upon Mr. Justice 
Putnam’s delicately balanced phrasing. Un- 
der that language it is arguable that the 
trustee would be permitted to purchase cer- 
tain types of securities which by agreement 
among sound financial advisers lie within 
the category which they denominate as 
“business man’s risks.”!°° But since the 
standard of the prudent man is an objective 
one, and since the prudent trustees of Mas- 
sachusetts are seemingly far more conserva- 
tive than were their 19th century progeni- 
tors, it is a regrettable probability that we 
must reconcile ourselves to a concept of 
modern trusteeship which leans heavily to- 
ward protection of the interests of the re- 
mainderman even though the income bene- 
ficiaries suffer severely. However that may 
be, the forbidden area of speculation is 
somewhat easier to define, for the character- 
istic of speculation is not only a complete 
disregard of probability of continuing in- 
come but also an incautious disregard of the 
safety of principal. It makes no difference 
whether the speculation consists of “taking 
a chance” on some unproved enterprise in 
hope of capital gain or whether it consists 
of smart “getting in and out” of some com- 
mitment of triple A securities. The latter 
type of transaction may involve less risk 
than the former, to be sure, for quality 
participations are likely to retain some value 
at all times, but in neither case can the 


°**A business man’s risk lies between the area of spec- 
ulation and the area of trust investment. The characteris- 
tics of the business man’s risk often are (a) that the enter- 
prise is not widely known to investors or (b) that the par- 
ticipation is selling on a yield basis which, due to current 
conditions, is greater than the current rate or (c) that the 
activities of the enterprise in question are of a wasting 
nature or are novel or are relatively hazardous.”’ 
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transaction be described as the act of per- 
manently disposing of one’s fund, consider- 
ing the probable income, as well as the prob- 
able safety of the capital to be invested. 


Despite the author’s reservations, also, 
about the tendency of Massachusetts trus- 
tees to become ultra conservative, even 
static, in viewpoint it must be admitted that 
a highly intelligent, discreet and prudent 
man might well buy for his personal port- 
folio some investment which he would not 
willingly acquire for the trust account of 
his deceased partner’s widow. He is willing 
to accept the business man’s risk for his per- 
sonal account because he believes he can re- 
place (perhaps out of his earnings) any loss 
he might suffer in his investment account. 
But he is intuitively reluctant to assume 
that same risk with his beneficiary’s funds 
even though his judgment tells him that in 
all probability he is on safe ground. He prob- 
ably is influenced by fear of the retroactive 
judgment of the financial community and by 
knowledge that capital losses are extremely 
difficult to recoup since all. earnings are 
necessarily distributed. 





Professor Scott rightfully commends the 
statement of Lindley, L. J. in In Re White- 
ley!®! as perhaps “as good a statement of the 
rule as any.” Said Mr. Justice Lindley: 


' “The duty of a trustee is not to take such 
care only as a prudent man would take if he 
had only himself to consider; the duty rath- 
er is to take such care as an ordinary pru- 
dent man would take if he were minded to 
make an investment for the benefit of other 
people for whom he felt morally bound to 
provide.” 


Even this fine expression is faulty, for 
such a man might find it positively neces- 
sary to accept a substantial risk in order to 
provide in any adequate manner for his 
beneficiaries. Nor can it be said, in any ac- 
curate sense, that the trustee ought to con- 
sider himself morally obliged to provide for 
anyone. A man so obliged might well believe 
himself required to dip into his own pocket 
for trust purposes. But the kernel of the 
meaning is there. A persistent memory of 
Mr. Justice Putnam’s wise comment that 
hazard abides in all investments, coupled 
with observation and emulation of the habits 
of prudent investors and a resolution not to 
sacrifice the interests of one set of tenants 
to those of the other will sufficiently point 
the way. Assuming, finally, that the court is 
fair and shows a “uniformly favorable” at- 
titude toward the trustee, he may hope to 
avoid serious trouble. 


* * * 


“Considering the probable income, as well 
as the probable safety of the capital 
to be invested.” 


T remains to be said of these phrases that 

the trustee must take careful pains, in 
the selection of securities, not to acquire the 
sort of participation which must necessarily 
lead to a comparative diminution of the 
rights either of life tenant or of remainder- 
man. Two types of situations come to mind 
at once. The purchase or retention of unpro- 
ductive property penalizes the life tenant. 
Such a purchase or retention should be 
avoided.!°? The purchase or retention of 
wasting securities should likewise be avoid- 
ed, although modern depreciation practices 
would seem to have cured much of the evil 
inherent therein.!% 


Scott on Trusts, s. 277.3. 


For cases bearing upon allocation of proceeds of sale 
of unproductive property see Massachusetts Annotations, 
s. 241, and article by present author “Unproductive Trust 
Property in Massachusetts, B. U. Law Rev. Vol. 20, No. 3. 
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Terms of the Trust 


HE attitude of the Massachusetts court 

toward the duty of the trustee is amply 
illustrated by the cases which have provided 
construction of the meaning and determina- 
tion of the effect of language in the govern- 
ing instrument. Examples of decisions in 
two general classes would be helpful to any 
person who is seeking to determine how the 
Massachusetts Rule has worked in practice. 


(a) Cases where the trust instrument sets 

forth mandatory or permissive clauses re- 

lating to acquisition or retention of trust 
investments 


A trustee may be restricted to classes of 
investments narrower than those which 
would be otherwise permitted by the Massa- 
chusetts Rule. Such a restriction is valid 
and binding,!®* but there are a number of 
instances of record in the Massachusetts 
Probate Courts where a decree has been is- 
sued, upon consent of all interested parties 
sui juris and upon recommendation of a 
guardian ad litem, broadening the trustee’s 
investment powers to the extent of the Mas- 
sachusetts Rule.1% 


The type of case which has received most 
attention from the court, however, is the 
situation where the language of the instru- 
ment appears to enlarge the powers of the 
trustee beyond the scope of the ordinary 
rule. This is a question of great practical 
importance: it is estimated that as many as 
three out of five instruments in the hands 
of professional fiduciaries contain language 
of this type.!°® The language used may vary 
from a simple statement that the trustee 


For cases bearing upon amortization of bonds pur- 
chased at a premium see Massachusetts Annotations to Re- 
statement of the Law of Trusts, s. 239. The language of 
the Massachusetts decisions on this subject merely indi- 
eates that the trustee is authorized to amortize. No clear 
duty has been pronounced. But professional fiduciaries 
regularly amortize unless expressly excused from so doing. 
The court has declined to allow “amortization” or reserve 
practices in the case of bonds purchased at a discount and 
by the same decision premiums on preferred stocks are not 
to be amortized. By the same decision, also, amortization 
may be calculated to fixed call price and date rather than 
to maturity. Old Col. Trust Co. v. Comstock (1935) 290 
Mass. 377. See generally, Black, Amortization—An Un- 
settled Question in Trust Accounting (Feb. 1932) 17 Mass. 
L. Q. No. 2, p. 81; Barry, Wasting Assets and Amortiza- 
tion (1933) 21 Va. L. Review 611. 


See Scott on Trusts, s. 227.14 and ss. 165-168, and see 
City Missionary Society v. Memorial Church (1904), 186 
Mass. 531 (to invest in government bonds). 

See, for example, Estate John P. Monks, Supreme 
Judicial Court for Suffolk County Docket No. 61020 Eq., 
and Estate of Wm. B. Rice, Norfolk County Probate Court 
Docket No. 44455. 


This estimate is based upon the report of trust officers 
in Boston banks and of professional individual fiduciaries. 
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may make investments “in his discretion” 
to an elaborate recitation that the trustee 
may acquire and retain for as long as he sees 
fit investments chosen by him which either 
because of their nature or because of their 
amount would ordinarily not be proper for a 
Massachusetts trustee to hold or retain. A 
problem of interpretation arises, but the 
process of interpretation must, in any juris- 
diction, necessarily be colored by the degree 
of latitude allowed to the trustee if no such 
language were used. As Professor Scott 
points out, the simple words “in his discre- 
tion” are likely to receive a broad interpre- 
tation in jurisdictions where the legal list 
rule prevails because the legal list approach 
is the antithesis of discretion. Yet in legal 
list jurisdictions there are a number of 
cases which limit the trustee, despite the 
presence of those words, to the securities 
authorized by the statute.1°* Indeed, the 
leading New York case of King v. Talbot 
contained the words “entrusting to their 


discretion ... the investment (of the trust 
See Scott on Trusts, s. 227.14, note 6. 
Davis, Appellant (1903) 183 Mass. 499; Brown v. 


French (1878) 125 Mass. 410. 
Scott on Trusts, s. 227.14, p. 1228. 
°Greenhouse’s Trust Estate (1940) 338 Pa. 144. 
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property,” yet the court limited the invest- 
ment scope in the manner already noted. 


The question of interpretation in such 
cases narrows down, of course, to the ques- 
tion whether the creator of the trust has 
meant to allow discretion to be used merely 
within the permitted categories or whether 
it was intended to liberate the trustee in 
part or in whole from all restrictions. As 
may be expected it is easier to find the lat- 
ter intention when the existing restrictions 
are uncomfortably narrow. The Massachu- 
setts Rule is not uncomfortably narrow; the 
trustee’s practice under that rule involves 
constant use of discretion. The result is that 
the words are not deemed to add anything 
to the prevailing rule. Two leading Massa- 
chusetts decisions have made it plain that 
the presence of the words “in his discre- 
tion” do not liberate the trustee from the 
restrictions of the prudent man rule.!% 

A recent Pennsylvania case supports Pro- 
fessor Scott’s statement! that it is entirely 
permissible for the creator of the trust to 
authorize the trustee to invest in specula- 
tive securities.1'° No case has been found in 
Massachusetts which makes a similar de- 
claration, but there is no indication that the 
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Massachusetts court would believe such a 
grant of powers to contravene a sound pub- 
lic policy and there is no reason to appre- 
hend, therefore, that such a grant of power 
would be invalid, despite the prohibition 
against speculation which is expressed in 
the Massachusetts Rule. Indeed, the attitude 
of the court, as illustrated in its construc- 
tion of exculpatory language, indicates that 
the settior’s precise directions in extending 
the investment powers of the trustee will be 
respected to the full.!!! In a different sort 
of situation the Massachusetts court has 
said: “Doubtless a trust might be created 
which by its terms would make the judg- 
ment of the trustee, however unwise it 
might be, the final test.’’!!2 But the court re- 


Jt seems clear that any court would be reluctant to 
construe general languae such as “in his sole and uncon- 
trolled discretion”’ to justify an investment which would 
constitute a breach of the duty of loyalty. See Carrier v. 
Carrier (1919) 226 N. Y. 114, 712, 123 N. E. 135, 858. 

2Corkery v. Dorsey (1916) 223 Mass. 97 (discretion with 
respect to distribution of income and principal). 

13See Leverett v. Barnwell (1913) 214 Mass. 105 (discre- 
tion to be “absolutely free and unfettered’’ to be ‘‘exer- 
cised in the fullest and most unlimited manner,’’ Court 
declined to interfere). Boyden v. Stevens, (1934) 285 Mass. 
176. See Mass. Annotations to Restatement of Law of 
Trusts, s. 187. 
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tains the right to revise all discretionary 
actions of the trustee, in any field of trust 
administration, in case of clear proof of 
abuse,”’!18 


(b) Cases where the trust instrument 
contains exculpatory provisions 


- The line is not clearly defined between the 
cases of the sort which have just been dis- 
cussed and cases where language appears in 
the instrument exempting the trustee from 
liability. For practical purposes, indeed, the 
line may not exist, especially since the two 
provisions are often found in the same in- 
strument. Yet it is probably wise to bear in 
mind that an exculpatory provision ought 
not to be regarded as an enlargement of 
powers; it is, rather, a limitation of liabil- 
ity.114 The distinction may be of importance 
in some situations. As Professor Scott 
points out— 


“The distinction has been recognized in 
cases in which it has been held that although 
a trustee who commits a breach of trust may 
be relieved from liability, (i.e., because of 
operation of the exculpatory clause) yet he 
cannot recover compensation with respect to 
the transaction which is in breach of 
trust.’115 


It seems proper to say that at least until 
very recently the Massachusetts court has 
been somewhat strict in construing excul- 
patory language. In a leading case, Digney 
v. Blanchard, supra, the instrument stated 
that the trustee was to be liable only for 
“gross negligence or bad faith.” The terms 
of the trust authorized investment in real 
estate and the erection and repair of build- 
ings upon land belonging to the trust. The 
trustee went into a building and contract- 
ing business, erecting houses on the land of 
strangers. The court surcharged the trustee 
saying— 


“Whatever may be the extent of the liabil- 
ity of a trustee justifying under this clause, 
we do not construe it as affording him pro- 
tection from a wilful and intentional breach 
of trust, committed by acting plainly beyond 
his powers.” 


The profession has long regarded this case 
as signalling a disposition upon the part of 
the Massachusetts court to construe excul- 
patory language narrowly, although it was 


"Loring, A Trustee’s Handbook, Shattuck Revision 
(1940), s. 101. 

Scott on Trusts, s. 222.1, citing Warren v. Pazolt 
(1609) 203 Mass. 328. 
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the business into which the trustee entered 
generally recognized that the basis of the 
decision of Digney v. Blanchard was that 
was “ultra vires” the trustee. It follows that 
the trustee was wilfully acting “beyond his 
powers.” But the court in Digney v. Blanch- 
ard cited Davis, Appellant, supra, in which 
the court had announced that a trustee who 
was given “the same dominion and control 
over said trust property as I now have” 
must nevertheless observe the requirement 
of diversification as a sound exercise of dis- 
cretion by a prudent man. 


A common provision in trust instruments 
exempts the trustee from liability except for 
his own “willful neglect or default.” While 
strict about its interpretation of these lim- 
itations upon liability there are a number 
of cases which seem to the author to dem- 
onstrate the court’s fairness in passing 
upon petitions for surcharge. The language 
may not be over-generously construed but 
the court seeks, at least, to carry into effect 
the intention of the testator.!1 

A most interesting opinion upon this gen- 
eral subject was handed down in 1945.117 
The language contained in the will provided 
that the trustee “. . . shall not be respons- 
ible for involuntary losses, or to make good 
any portion of the estate save what shall be 
lost by his own wilful default.” Mr. Justice 
Qua referred to the rule set forth in the 
Restatement, Sec. 122, which asserts that 


. exculpatory language inserted in the trust 


instrument without over-reaching, is effec- 
tive except as to breaches of trust “com- 
mitted in bad faith or intentionally or with 
reckless indifference to the interest of the 
beneficiary” and as to “any profit which the 
trustee has derived from a breach of trust.” 
He commented that some of the Massachu- 
setts cases appear to have gone even farther 
and to have sanctioned exculpatory language 
which made bad faith alone the test of liabil- 
ity, citing Davis, Appellant and North 
Adams National Bank v. Curtiss. 

The trial judge had found that “a com- 
petent trustee reasonably could have reached 
the conclusion that the retention of the rail- 
road securities was proper under all the cir- 
cumstances,” that the retention was “at 
most a mistake of judgment” and that the 
“motives” of the accountant were “always 
to act for the best interests of the estate.” 
The trial judge had supported the finding 





“6Anderson v. Bean (1930) 272 Mass. 432; North Adams 
National Bank v. Curtis (1932) 278 Mass. 471. 


“?New England Trust Co. v. Paine, 59 N. E. (2) 263. 
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Epwarp W. Keyes, Secretary and Treasurer 


*Tllustrated brochure available to trust 
officers and law firms on request 








of the auditor, however, that the trustee 
had delayed overlong in making sale of one 
comparatively small holding and had main- 
tained an unreasonably large (23 46/100%) 
holding in another participation. The trial 
judge ruled, and was supported upon appeal, 
that the trustee was protected by the ex- 
culpatory clause. Mr. Justice Qua said: 


“Wilful default ... does not include a 
breach of trust which is not known to be 
such but which merely results from the in- 
tentional act or refraining to act of the 
trustee.” 


“Involuntary losses’ would seem to mean 
losses not intentionally or voluntarily in- 
curred ... We think, ..., that it was the 
purpose of the testator to excuse his trus- 
tee both with respect to the consequences of 
any breach of trust that it did not intend to 
commit, knowing it to be a breach of trust, 
and from responsibility for any loss that it 
did not intend to bring about.” (emphasis 
added) 


While the opinion gave warning that 
there are limits to the extent to which ex- 
culpatory language will be honored, and es- 
pecially warned “trust companies and pro- 
fessional trustees” that they cannot expect 


44 


relaxation of the salutary rules of the past 
it can hardly be said that the court is being 
over-strict in its attitude toward exonera- 
tion of the trustee. It seems, if anything, to 
be over-kindly. 


Role of the Judge 


OME years ago the present author con- 

cluded an inquiry into the virtues and 
defects of the Massachusetts trustee’s in- 
vestment rule,!!® by taking note of what 
seemed to his somewhat prejudiced eyes its 
sole important defect. He then said that in- 
asmuch as the findings of fact, and for all 
practical purposes, the decision of the nisi 
prius judge will be regarded as final unless 
plainly wrong, it is possible for a trial jus- 
tice who is not himself a man of prudence, 
discretion and intelligence to do a maximum 
of injustice to a trustee who is not guilty of 
anything other than an honest but misguid- 
ed error of judgment. There seems no ade- 
quate reason, at the present writing, for 
changing this viewpoint. Indeed it might be 
added that while comparatively a trial jus- 


"%See “The Prudent Man Rule for Trust Investment” by 
Mayo A. Shattuck, Trust Division American Bankers Asso- 
ciation, 22 East 40th Street, New York, N. Y. 
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tice of the type referred to is rare he is al- 
most if not quite as dangerous, where he 
does appear, in a legal list jurisdiction as in 
states which follow the Massachusetts Rule. 
Yet it is not to be denied that a very flexible 
rule of law which leans heavily upon an ob- 
jective standard always presents a “ner- 
vous” trial situation. 


This means that a trial justice presiding 
in any jurisdiction which has newly adopted 
the Massachusetts Rule has a difficult task 
before him. If he wishes the new practice 
to be as notably fair and successful as it has 
been in Massachusetts for well over a cen- 
tury he will need to acquaint himself with 
the oft expressed considerate attitude of 
the Massachusetts high court toward the 
problems of the trustee. A careful reading 
of the entire decision in Harvard College v. 
Amory will be a sound first step in this di- 
rection. But most of all, reflection upon the 
concluding paragraph of that opinion will 
do much to induce an attitude which is just 
if not generous: 


“Trustees are justly and uniformly con- 
sidered favorably, and it is of great impor- 
tance to bereaved families and orphans, that 
they should not be held to make good, losses 
in the depreciation of stocks or in general 
of the capital itself, which they held in 
trust, provided they conduct themselves hon- 
estly, discreetly, and carefully, according to 
the existing circumstances, in the discharge 
of their trusts. If this were held otherwise, 
no prudent man would run the hazard of 
losses which might happen without any lack 
or breach of good faith.” 
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Central Hanover Gets 
Common Fund 


Central Hanover Bank & Trust Company of 
New York has been granted permission by the 
State Banking Department to establish a dis- 
cretionary common trust fund. The fund will 
be supervised by H. B. Pease, assistant secre- 
tary. This is the fifth bank in the State to re- 
ceive such authority, the others being Marine 
Midland Trust Co., Continental Bank & Trust 
Co., Bank of New York — all of New York 
City, and Security Trust Co. of Rochester. 


a 


Joseph Trachtman, New York Legal Editor 
for Trusts and Estates, and Walter T. Hughes, 
Jr., have formed a partnership for the general 
practice of law, with offices at 17 East 42nd 
Street, New York 17. 
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The First National Bank 
of Chicago 


Statement of Condition December 31, 1945 


ASSETS 


Cash and Due from Banks, . . ‘ e e$ 470,047,905.15 
United States Obligations—Direct and fully Guaranteed, 

Unpledged, : ‘ ‘ - $713,022,299.44 

Pledged—To Secure Public Deposits and 

Deposits Subject to Federal Court Order, 571,748,340.55 

To Secure Trust Deposits, . js 52,972,381.84 

Under Trust Act of Illinois, . e 536,960.00 1,338,279,981.83 
Other Bonds and Securities, e 112,955,506.52 
Loans and Discounts, . ; ; 539,481,572.68 
Real Estate (Bank Building), ° 3,363,580.83 
Federal Reserve Bank Stock, - . 3,300,000.00 
Customers’ Liability Account of Acceptances, 1,343,962.56 
Interest Earned, not Collected, . : * 5,508,694.15 
Other Assets, ° ° ‘ ‘ ° ° 231,719.10 

$2,474,512,922.82 


LIABILITIES 


Capital Stock, e ° - e -$ 60,000,000.00 
Surplus, ‘ ‘ ‘ - ‘ ‘ 50,000,000.00 
Other Undivided Profits, . . ‘ 3,686,700.18 
Discount Collected, but not Earned, . 786,385.72 
Dividends Declared, but Unpaid, R ‘ 1,000,000.00 
Reserve for Taxes, etc., ‘ ‘ ° ‘ 9,962,448.76 
Liability Account of Acceptances, i ‘ i ‘ 1,370,828.41 
Time Deposits, . ; ‘ - $ 304,423,335.74 
Demand Deposits, - ‘i - 1,412,690,147.03 
Deposits of Public Funds, . ‘ 630,589,321.59 2,347,702,804.36 
Liabilities other than those above stated, . ‘i . 3,755.39 

$2,474,512,922.82 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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THE 


NEw YORK TRUST 
COMPANY 


I0O0 BROADWAY 


MADISON AVENUE AND 40TH STREET TEN ROCKEFELLER PLAZA 


CONDENSED STATEMENT OF CONDITION 
DECEMBER 31, 1945 


ASSETS 


Cash and Due from Banks.. $239,235,257.45 
United States Government Obligations 455,939,526.25 
Other Bonds and Securities 18,562,797.49 
Loans and Discounts 233,991,370.51 
Real Estate Bonds and Mortgages 795,967.37 
Equities in Real Estate 16,782.29 
Customers’ Liability for Acceptances 730,550.40 
Interest Receivable and Other Assets...........-. 2,173,672.82 


$95 1,445,924.58 


LIABILITIES 


Capital.. $15,000,000.00 
Surplus 35,000,000.00 
Undivided Profits 9,895,342.61 $59,895,342.61 


3,000,000.00 

600,000.00 

Acceptances 966,436.38 
Reserve for Taxes and Other Liabilities 5,720,680.27 
EG diss dat dceeawnatioesawescanase 881,263,465.32 


$951,445,924.58 


United States Government obligations carried at $186,281,147.64 in the 
above statement are pledged to secure United States Government deposits of 
$177,193,533.87 and other public and trust deposits and for other purposes 
required by law. 
TRUSTEES 
Malcolm P. Aldrich Francis B. Davis, Jr. Howard W. Maxwell 
New York Chairman of the Board New York 
Graham H. Anthony United States Rubber Company Harry T. Peters 
President, Colt’s Patent Fire Seumal BE. Bisher New York 
Arms Manufacturing Company Litchfield, Conn. Seton Porter 
Arthur A. Ballantine ili Oe President, National Distillers 
Root, Clark, Buckner & Ballantine William Hale Harkness Products Corporation 


John E. Bierwirth New York Robert C. Ream 
President Horace Mgremaver, Je. President, American 
Alfred A. Cook Executive Vice-President Re-Insurance Company 
Cook, Lehman, Goldmark & Loeb The National Sugar Refining Morris Sayre 
William F. Cutler Company President, Corn Products 
Vice-President B. Brewster Jennings Refining Company 
American Brake Shoe Company President Charles J. Stewart 
Reieh & Ramee Socony-Vacuum Oil Co., Inc. Vice-President 
resident Adrian M. Massie Vanderbilt Webb 
American Airlines, Inc. Vice-President New York 


Member of Federal Deposit Insurance Corporation 
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STATE AND FEDERAL TAXATION, 1944-1945 


WALTER L. NOSSAMAN 
Brady & Nossaman, Los Angeles; Committee Chairman 


I. Inheritance Tax Matters Affecting Two or 
More States 


(1) The matter of exemption of intangibles 
belonging to nonresidents. 


Since the last report of our committee the 
number of states without exemption statutes, 
absolute or reciprocal, as regards taxation of 
intangibles of nonresidents, has been further 
reduced almost to the point of disappearance. 
Oklahoma, Montana, South Dakota and Texas 
have adopted amendments providing for the 
reciprocal exemption of such _ intangibles; 
hence the only state presently without an ex- 
emption or reciprocal statute is Georgia. 
Arkansas which heretofore gave qualified ex- 
emption (where no business situs in state) 
has adopted an estate tax and is now also 
aligned with the great majority of states 
either according exemptions or providing for 
exemption upon a reciprocal basis. 


(2) Exemption 
poses. 


of gifts for charitable pur- 


Most of the states have some provision ex- 
empting transfers for public, charitable, re- 
ligious and educational purposes, but gener- 
ally conditioning exemption upon the domestic 
location of the recipient or upon the domestic 
use of the bequest. Since our last report, Illi- 
nois, Vermont and Utah have been added to 
the honor column of states which accord ex- 
emption to transfers of this character with- 
out such parochial limitations. We renew our 
recommendation that the states which restrict 
such exemptions to domestic recipients or use 
should extend their exemptions, especially in 
these times when members of the armed 
forces coming from every state in the Union 
are assigned from time to time to various parts 
of the United States and elsewhere regardless 
of their domiciles and are thus potentially par- 
ticipants of the beneficiaries of institutions 
of the character above mentioned wherever 
located.* 


(3) The promotion of means of resolving con- 
flicts as to domicile. 


There has been no increase in the column 
of states with statutory provisions for com- 
promises among the claimant states in cases 


*Cf. statutes of Wisconsin which make an exception 
to its restrictive exemption provisions by declaring 
the American Red Cross to be an exempt recipient, 
and the State of Washington with an exception ac- 
corded to veterans’ organizations. (See chart, C.C.H. 
State Inheritance, Estate & Gift Tax Service, Par. 
12020, pp. 81,029 to 81,030, under column entitled “Are 
legacies to nonresident charities taxable.’’) 


of disputed domicile. The states with such pro- 
visions are: California, Delaware, Massachu- 
setts, New Jersey, New York and Pennsyl- 
vania. The problem discussed arises largely 
by reason of the variances in the tax burdens 
of the several states. As these variances dis- 
appear, the problem will tend to disappear. 
Education will in the course of time undoubted- 
ly produce a resulting uniformity among the 
states and hence a diminution of conflicts 
among the states as regards domicile. 


Meanwhile we repeat the recommendation 
carried in our 1948 and 1944 reports that a 
final solution of the problem of domiciliary tax 
conflicts be accomplished by the further ex- 
tension of the crediting device of the Federal 
Estate Tax Law so that credit for state death 
taxes paid be denied to all estates where the 
state of domicile does not consent to a de- 
termination of the issue of domicile by a desig- 
nated tribunal such as the Tax Court of the 
United States; and meanwhile we again note 
with approval the efforts to provide machinery 
for mutual agreement and arbitration among 
the states in cases of disputed domicile. 


II. Estate Taxes 


(1) Transfers in contemplation of death. 


In City Bank Farmers Trust Co. (Vail Es- 
tate) v. McGowan, 323 U. S. 594 (1945), 
transfers made under court order to presump- 
tive heirs of an incompetent were held to be 
in contemplation of death. Held contra, as to 
payments to certain collateral relatives for 
their support. 


Allen v. Trust Co. of Georgia (Spalding Es- 
tate), 149 F. 2d 120 (C.C.A. 5; relinquishment 
of power to amend, motive being to save death 
duties); Hstate of B. H. Kroger v. Commis- 
sioner, 145 F. 2d 901 (C.C.A. 6; transfer ex- 
ecuted to bar prospective wife from sharing 
in transferred property as in contemplation 
of death). 


(2) Transfers vesting in possession or enjoy- 
ment at or after death. 


Fidelity-Philadelphia Trust 


Co. (Stinson 
tate) v. Rothensies, 324 U. S. 108 (1945; 
grantor reserved power to appoint, contingent 
on two daughters dying without surviving de- 
scendants). See also Goldstone v. United 
States, paragraph 5, infra. Discretion given 
trustees to apply income to support of 
grantor’s minor child: Comm. v. Estate of P. 
Douglass, 143 F. 2d 961, (C.C.A. 3).. Trust 
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actually administered for grantor’s benefit: 
Wasserman v. Comm., 139 F. 2d 778, (C.C.A. 
1; grantor-trustee of savings bank trusts used 
portion of funds for own benefit). Effect of 
power in grantor-trustee to invade corpus for 
beneficiary’s benefit: Estate of Albert E. Net- 
tleton, 4 T.C. 987 (1945; settlor one of three 
trustees). Reservation of salary from corpora- 
tion whose stock is deposited in trust: Pamelia 
D. Holland Estate, 1 T.C. 564 (1943). Cf. Es- 
tate of William F.. Hofford, 4 T.C. 790 (1945). 


(3) Transfers inter vivos. Are life estates 
deductible where contingent power of ap- 
pointment reserved? 


In the Stinson case, supra, held, life estates 
not deductible from value of corpus of trust 
where life estates came into existence only at 
grantor’s death. The rule excluding outstand- 
ing life estates (Reg. 105, Sec. 81.17) seems 
to be limited by this decision to cases where 
the life estate comes into possession or en- 
joyment at the inception of the'trust, or at 
any rate, prior to the grantor’s death, and 
acquires no added certainty of enjoyment 
through that event. See also Comm. v. Estate 
of Field, 324 U. S. 113 (1945; case of possible 
reversion to grantor if he survived two nieces; 
held, their life estates not deductible) ; Estate 
of Russell, 294 N.Y. 99, 60 N.E. 2d 823 
(1945). 


(4) Reversionary interests. 


See Stinson case, supra; Field case, supra; 
Goldstone case, infra. 

Helvering v. Hallock, 309 U.S. 106, inap- 
plicable where possibility of reverter arises 
only by operation of law: Harris Fahnestock 
Estate, 4 T.C. 1096 (1945); Henry M. Orne 
(Bertha Low Estate), 2 T.C. 1114 (1943), 
aff’d on another point (mem.) 145 F. 2d 832, 
(C.C.A. 2); Estate of Jos. K. Cass, 3 T.C. 562 
(1944). Cf. Central Hanover Bank & Trust 
Co. (Johnson) v. United States, 57 F. Supp. 
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497, (Ct. of Cls.), mod. on other grounds, 58 
F. Supp. 565, (Ct. of Cls.). 


Effect of remoteness of possibility of re- 
verter. Harris Fahnestock, supra. Effect of 
trustee’s right to terminate trust and return 
property to grantor: Comm. v. Irving Trust 
Co. (Beugler), 147 F. 2d 946, (C.C.A. 2). 


(5) Annuity contract. 


Amounts paid under single premium life 
insurance policy and an annuity policy taken 
out as part of same transaction held includible 
in gross estate where insured had a rever- 
sionary right in both policies in case of fail- 
ure of designated beneficiaries: Goldstone v. 
United States, 89 L. Ed. Adv. Ops. 1253 
(1945). Helvering v. Hallock, supra, was held 
applicable, although insured’s wife was owner 
of both policies and had all incidents of own- 
ership. 


(6) Revocable trusts. 


See Douglass case, supra. Power of invasion 
exercisable for grantor’s benefit: Estate of 
Margaret P. Gallois, 4 T.C. 840 (1945). Trust 
created through another person: George W. 
Sweeney Estate, 4 T.C. 265 (1944; app.). 


(7) Cross trusts. 


Estate of Mary M. Cole v. Comm., 140 F. 
2d 636, (C.C.A. 8); Estate of Hanauer v. 
Commissioner, 149 F. 2d 857, (C.C.A. 2, 1945) ; 
Estate of Jones, 350 Pa. 120, 38 A. 2d 30 
(1944). Cf. Estate of S. S. Lindsay, 2 T.C. 174 
(1943; no reciprocal trusts where no con- 
certed action). 


(8) Powers of appointment. 


The period of tax free release was extended 
to June 30, 1946, by Act of June 3, 1945. 


(9) Community property. 


1942 amendment to Sec. 81ll(e), I.R.C., 
held invalid in Rompel v. United States, 59 
F. Supp. 483, (D.C., Tex., 1945) and Wiener 
v. Fernandez, 45-1 USTC Par. 10,193 (D.C., 
Tex., 1945). (Ed. Note: Both reversed by 
Supreme Court on Dec. 10, 1945; amendment 
held constitutional.) 


(10) Invalid inter vivos trust. 

Abby R. Smith Estate v. Comm., 140 F. 2d 
759, (C.C.A, 3). 
(11) Consideration for transfers. 

Giannini v. Comm., 148 F. 2d 285 (C.C.A. 
9). 

Estate of J. S. Pritchard, 4 T.C. 204 (1944; 
app.; transfer of life insurance policies). 
(12) Charitable deductions. 


Effect of power in trustee to invade corpus: 
Comm. v. Wells Fargo Bank & Union Trust 
Co. (Hume), 145 F. 2d 130, (C.C.A. 9); Wells 
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Fargo Bank & Union Trust Co. (Sternheim) 
vy. Comm., 145 F. 2d 132, (C.C.A. 9); Estate 
of H. G. Wetherill, 4 T.C. 672 (1945). Effect 
of state court decision on power to invade: 
Henricksen v. Baker-Boyer National Bank 
(Welch Estate), 189 F. 2d 877, (C.C.A. 9). 
Corporation attempting to influence legisla- 
tion: Marshall v. Comm., 147 F. 2d 75, (C.C.A. 
2); Union Trust Co. (Sharpe Estate) v. 
Comm., 148 F. 2d 179, (C.C.A. 3). Relinquish- 
ment to charity by heirs. Settlement of will 
contest: Estate of F. F. Dumont v. Comm. 
F. 2d , 45-2 USTC Par. 10,216 (C.C.A. 
3, 1945). 








(13) Valuation. 


Effect of agreement among interested part- 
ies as to values: Northern Trust Co. (Arms- 
strong Estate) v. Comm., 146 F. 2d 457, 
(C.C.A. 7); James v. Comm., 148 F. 2d 236, 
(C.C.A. 2); Comm. v. McCann, 146 F. 2d 385, 
(C.C.A. 2); Virgil D. Giannini Estate, 2 T.C. 
1160 (1943), aff’d, 148 F. 2d 285, (C.C.A. 9). 


(14) Claims for refund—limitations. 


Payment prior to assessment not such pay- 
ment as to start running of statute of limita- 
tions. Rosenman v. United States, 323 U. S. 
658, (1945). 


lil. Gift Taxes 
(1) Statutory change. 


Extension by the Act of June 29, 1945, of 
the time in which tax free releases of powers 
of appointment may be made to and including 
June 30, 1946. 


(2) Consideration. 


Comm, v. Wemyss, 324 U. S. 303 (1945) 
holds that the tax is not limited to transfers 
with donative intent, but is applicable to any 
transfer not made in the ordinary course of 
business to the extent that it is not made for 
adequate consideration. The giving up by a 
woman, in consideration of a transfer of 
property to her by her intended husband, of 
the income from a trust created by a former 
husband, was held not to constitute such con- 
sideration, and the transfer came within the 
act. On donative intent, see Reg. 108, Sec. 
86.8. 


It is to be noted that “detriment to the 
promisee” constituting valid consideration for 
a contract at common law, is not sufficient to 
exempt a transfer from gift tax. There must 
also be “benefit to the promisor.” It is be- 
lieved this case does not go to the extent of 
holding that business transactions are scrutin- 
ized as to the adequacy of consideration paid 
and received. Where there is donative intent— 
the obvious case—or a transaction outside the 
ordinary course of business for an inadequate 
consideration or one which the law does not 
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recognize—and the Wemyss transfer was of 
that kind—the tax applies. 


In Merrill v. Fahs, 324 U. S. 308, (1945), 
the court held a woman’s relinquishment by 
antenuptial agreement of all rights as wife 
or widow in her husband’s property, in con- 
sideration of his establishing trusts for her 
benefit, furnished no adequate and full con- 
sideration for the purposes of the act. 


(3) Transfer of contingent interests. 


The transfer of an interest which was sub- 
ject to divestment if the transferor prede- 
ceased the life tenant was held subject to gift 
tax in Comm. v. Proctor, 142 F. 2d 824, 
(C.C.A. 4, 1944), cert. den. 


(4) Condition subsequent, avoiding transfer 
if found to be subject to gift tax. 


Such a condition was held void as contrary 
to public policy in Comm. v. Proctor, supra. 


(5) Conferring on another person power to 
revoke or amend a trust of which donor is 
income beneficiary. 


Such a transaction was held subject to gift 
tax in Cerf v. Comm., 141 F. 2d 564, (C.C.A. 
3, 1944). The donor’s consent to revocation 
or amendment had previously been required, 
and the “gift” consisted of her relinquishment 
of this veto power. 


(6) Renunciation of right to make further 
changes of beneficiaries as gift. 


Fletcher Trust Co. (Landon) v. Comm., 141 
F’. 2d 36, (C.C.A; VY: 


(7) Annual exclusion—future interests. 


Vested right in donee insufficient to make 
the exclusion applicable. He must have present 
right to use, possess or enjoy the property: 
Fondren v. Comm, 324 U.S. 18 (1945) ; Comm. 
v. Disston, 89 L. Ed., Adv. Op. 1202 (1945). 
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(8) Valuation. 

In Zanuck v. Commissioner, 148 F. 2d 714 
(C.C.A. 9, 1945), market value was upheld 
as against the contention that, due to World 
War II and labor troubles, the intrinsic value 
was less than the market value. 


Income Taxes Affecting Estates 
and Trusts 


IV. 


(1) Revocable trusts. 

Reciprocal right to terminate given by and 
to creators of separate trusts: E. E. Bishop, 
4 T.C. 862 (1945). Effect of state law making 
trust revocable unless expressly declared ir- 
revocable. Geofge B. Gaylord, 3 T.C. 281 
(1944; app.). 


(2) Trusts for benefit of grantor. 


Contingent right in grantor to accumulated 
income: Kent v. United States, 57 F. Supp. 
502, 60 F. Supp. 203, (Ct. of Cls.). Income 
from contributions by income beneficiary to 
trust created by another person: Dorothy K. 
Sunderland, 4 T.C. 88 (1944). Income applied 
to insurance premiums: Arthur Stockstrom, 3 
T.C. 664 (1944). Rule where premiums paid 
from property other than that contributed by 
insured: W. C. Cartinhour, 3 T.C. 482 (1944; 
A.); Rita G. Bloomingdale, C.C.H. Dec. 14, 
221 (M) (T.C., Oct. 31, 1944). Effect of right 
of reverter on liability for tax on income cur- 
rently distributable: Bloomingdale, supra; Es- 
tate of Luke B. Schmidt, C.C.H. Dec. 
13,907(M) (T.C., May 3, 1944). 


(3) Cases dealing with Helvering v. Clifford 
doctrine. 


L. Stockstrom v. Commissioner, 148 F. 2d 
491 (C.C.A. 8; vagueness of doctrine com- 
mented on). Effect of power to remove tvus- 
tee: Cf. Central National Bank (Wilson 
Estate) v. Comm., 141 F. 2d 352, (C.C.A. 6); 
M. Greenspun, C.C.H. Dee 13,876(M) (T.C., 
Apr. 12, 1944; app.) and Alice O. Smith, 4 
T.C. 573 (1945) with Bertha Stockstrom Es- 





KENDE GALLERIES 
at GIMBEL BROTHERS 


33rd Street & Broadway. N. Y. 1 


PUBLIC AUCTION for ESTATES 


APPRAISAL FOR TAX AND OTHER PURPOSES 
* 


SALES at 


The Kende Galleries offer unparalled facilities tor 
selling estates. Cash advances on properties for 
estates in need of administration expenses or taxes 
will be made. All sales are given unusually large 
coverage in newspapers and magazines. Write or 
phone for information about the additional advan- 
tages offered by the Kende Galleries, PE 6-5185. 


TRUSTS and ESTATES—January 1946 


tate, 4 T.C. 5, (1944). Fact grantor is or can 
remove trustee, or that, as trustee, he retains 
broad powers of management, not conclusive. 
Alice O. Smith, supra; Phipps v. Comm., 137 
F. 2d 141, (C.C.A. 2); Estate of Benjamin 
Lowenstein, 3 T.C. 1133 (1944); Hall v. Com- 
missioner, 150 F. 2d 304, (C.C.A. 10, 1945). 
Control over income sufficient to render 
grantor taxable: L. Stockstrom v. Comm., 
supra. Trust must not be of such character 
that it can be administered for grantor’s ben- 
efit. Estate of O. M. Banfield, 4 T.C. 29, 
(1944); George Beggs, 4 T.C. 1053 (1945); 
Central National Bank v. Comm., supra. 


(4) Distributable income. 


Income payable to beneficiary on his de- 
mand: Mallinckrodt v. Nunan, 146 F. 2d 1, 
(C.C.A. 8, 1945). Income relinquished is tax- 
able as income received: Frank v. Comm., 145 
F. 2d 413, (C.C.A. 3, 1944). Effect of exist- 
ence of dispute as to right to income: Estate 
of Fairbanks, 3 T.C. 260 (1944); Comm. v. 
Gutman, 143 F. 2d 201, (C.C.A. 2, 1944). Cf. 
Robert F. Chapman, 3 T.C. 708 (1944; bene- 
ficiary ascertained, but nature of right in dis- 
pute). Only amounts properly paid to bene- 
ficiary are taxable to him: F. G. Pearson, 4 
T.C. 218 (1944; app.). 


(5) Trustee’s discretion regarding income. 


into 
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ordinary dividend 
148 F. 2d 


Cannot transmute 
principal: Doty v. Comm., 
(C.6.&. ¥). 


(6) Income distributed by estate to trustee 


or beneficiaries as deductible. 


Estate of R. W. Harwood, 3 T.C. 1104 
(1944); Estate of John Q. Sherman, C.C.H. 
Dec. 14,534(M) (T.C., Apr. 30, 1945); Peter 
A. Bruner Estate, 3 T.C. 1051 (1944); Comm. 
v. Crawford Estate, 139 F. 2d 616 (C.C.A. 
3); Estate of Burchanal, C.C.H. Dee. 
13,976(M) (T.C., June 7, 1944; app.). Liabil- 
ity of distributee: Hale v. Anglim, 140 F. 2d 
235 (C.C.A. 9). 


(7) Proceeds of sale of property foreclosed 
on by a trustee. 


The portion of the proceeds realized by a 
trustee on foreclosure of a mortgage which 
under the apportionment rule prevailing in 
New York is allocable to the income bene- 
ficiary, has been held taxable to him, though 
not actually distributable because “frozen’’: 
Johnston v. Helvering, 141 F. 2d 208 (C.C.A. 
2, 1944). 


(8) State or federal law as determining what 
is distributable income, what items de- 
ductible, ete. 


Comm. v. Lewis, 141 F. 2d 221 (C.C.A. 3, 
1944; carrying charges on unproductive prop- 
erty as deductible); Johnston v. Helvering, 
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supra; Eisenmenger v. Comm., 145 F. 2d 103 
(C.C.A. 8, 1944). 


(9) Inheritances, etc., as income. 


Quigley v. Comm., 143 F. 2d 27 (C.C.A. 7; 
sum received in settlement of will contest). 


(10) Assignment of trust income. 


Whitehead v. Commissioner, 148 F. 2d 718 
(C.C.A. 4; trust- income constructively re- 
ceived, and assigned). State law governs 
validity of assignment: St. Louis Union Trust 
Co. (McMillan Estate) v. United States, 143 
F. 2d 842 (C.C.A. 8). 


(11) Community income. 


See generally, Comm. v. Harmon, 323 U. S. 
44 (1944), involving Oklahoma’s “elective” 
community property law, repealed 1945. In- 
come from a trust consisting of community 
property, is community: A. R. Losh, 1 T.C. 
1019 (aff’d 145 F. 2d 456 (C.C.A. 10, 1944; 
New Mexico law). Under Texas law, income 
received by a married woman, resident of 
Texas, from a trust of personalty created for 
her benefit, and administered in a non-com- 
munity state, has been held to be community. 
Comm. v. Porter, 148 F. 2d 566 (C.C.A. 5, 
1945). Cf. McFaddin v. Comm. 148 F. 2d 570, 
(C.C.A. 5, 1945; Texas law; different rule 
where subject matter of trust is land, and the 
beneficial interest under the trust is separate 
property of one of the spouses). 


(12) Deductions—charitable donations. 


Gifts paid out of trust corpus not entitled 
to this deduction: W. K. Frank Trust v. 
Comm., 145 F. 2d 411 (C.C.A. 3). 


(13) Deductions—generally. 


Depreciation allowable only to trustee where 
required to keep corpus intact: Comm. v. 
Netcher, 143 F. 2d 484 (C.C.A. 7), cert. den. 
OG... . Expenses incurred by trustee 
in contesting deficiency in income tax, etc.: 
Kenan (Bingham Trust) v. Comm., Ds oe. 
, 89 L. Ed. Adv. Ops. 1191 (1945). Ex- 
penses incurred in establishing right to exe- 
cutorship deductible: Annie L. Crawford, 5 
T.C. 91 (1945). Sums paid to an “improvement 
fund” held not deductible: National Memorial 
Park, Inc. v. Comm., 145 F. 2d 1008 (C.C.A. 
4). 














(14) Trusts as associations. 


National Metropolitan Bank (Brownley 
Trust) v. Comm., 145 F. 2d 649 (C.C.A. 4; 
carrying on business); Adkins Properties v. 
Comm., 143 F. 2d 380 (C.C.A. 5; oil lease) ; 
Comm. v. Security-First National Bank (Bar- 
ber Trust), 148 F. 2d 9387 (C.C.A. 9; oil 
lease). Cf. Pennsylvania Co. (Independence 
Trust) v. United States, 146 F. 2d 392 (C.C.A. 
3; investment trust). 
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V. Intergovernmental Fiscal Relations 
Coordination of Taxes 


The Committee has heretofore commented 
adversely upon the current movement to secure 
an amendment to the Federal Constitution 
limiting the power of Congress to impose taxes 
on incomes, estates and gifts to a maximum 
of 25% and the failure of the State of New 
York to adopt the resolution was mentioned. 
The resolution was again defeated in the New 
York Legislature at the 1945 Session although 
it had passed the Senate. This, considering the 
percentage of such taxes collected from New 
York, is further indication of the unsoundness 
and inexpediency of the proposal. 


Wyoming was the first state to adopt the 
resolution in 1939, followed in 1940 by Rhode 
Island and Mississippi, and in 1941 Maine, 
Massachusetts and Michigan took similar ac- 
tion. In 1943, seven states, Alabama, Delaware, 
Illinois, Indiana, Wisconsin, New Hampshire 
and Pennsylvania adopted the resolution, fol- 
lowed in 1945 by Kentucky and New Jersey. 
The resolution has been introduced in South 
Carolina, was introduced in 1945 but with- 
drawn in Connecticut, and has been considered 
in Washington, North Dakota, Minnesota, 
Mississippi, Colorado and Kansas. It failed in 
1945 in Florida and Oklahoma. It died in com- 
mittee in Ohio. 


Four states which had previously endorsed the 
proposed 22nd amendment — Iowa, Illinois, 
Wisconsin and Arkansas — rescinded such en- 
dorsement in 1945. Resolutions to rescind 
have been defeated or sidetracked in Indiana, 
New Jersey and Pennsylvania. The prevalence 
of the “rescinding” movement indicates clearly 
that legislators are taking “second thoughts” 
on this proposal, and from an examination of 
the whole record it is clear that the proposal 
is doomed to defeat, as we think it should be 
for the reasons stated in our last report, 
among others. 

The proposal to freeze the taxes in question 
by constitutional amendment, however, serves 
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the useful purpose of reminding us that the 
excessive tax burdens now imposed upon in- 
comes and estates must be lightened and that 
a more equitable division must be arranged 
as between the states and the federal govern- 
ment. That the federal estate tax credit should 
at once be greatly increased beyond the paltry 
percentage of about 11% now prevailing is 
supported by the soundest opinion. Most of 
the problems, intergovernmental and _ other- 
wise, considered in the field of estate taxation 
would tend to disappear were the crediting 
device of the federal estate tax judiciously 
extended so that states would be permitted to 
absorb a larger portion of the revenue from 
this source and so that greater uniformity 
among the states’ statutes would be obtained. 


VI. Suggestions Regarding Legislation 


(1) Powers of appointment. 


The test of taxability should be made de- 
pendent on the persons who actually receive 
the property pursuant to exercise or non-ex- 
ercise of the power, and not upon the nature 
of the power itself. 


(2) Contemplation of death. 


The establishment of a definite time limit 
beyond which transfers would not be held to 
be in contemplation of death might well re- 
ceive consideration. 


(3) Short-term trusts. 


Something should be done to relieve the 
confusion following in the wake of Helvering 
v. Clifford, 309 U. S. 331. Congress should 
specify the principal factors which will cause 
the trust income to be included in, or to be 
excluded from, the income of the grantor. 
Manifestly this will not solve all the problems, 
but a statute could be drawn in the light of 
experience under. the Clifford case which would 
obviate some of the major and constantly re- 
curring uncertainties. 


(4) Single rate schedule for estate tax. 


The committee favors an amendment pro- 
viding for a single rate schedule. 


(5) Valuation of stock in close corporations, 
partnership interests, etc. 


Some means might be devised for providing 
workable formulas applicable in these cases, 
and perhaps defining the effect of agreements 
relative to values. 


(6) Gifts in trust. Future interests. 


This minor matter has caused more litiga- 
tion than its importance justifies. The annual 
exclusion should apply to all irrevocable gifts, 
whether in trust or otherwise, and whether 
of present or future interests. 
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(7) Taxation of life insurance proceeds. 


According to the Treasury’s interpretation, 
the term “incident of ownership” as used in 
811(g) (2), Internal Revenue Code, is used 
in two senses: in one case, and generally, as 
not including a reversionary interest, but in 
another (under Section 404(c) of the Revenue 
Act of 1942 relating to premiums paid on or 
before January 10, 1941, and excluding the 
proceeds pro tanto if at no time after that 
date the insured possessed an incident of own- 
ership) as including a reversionary interest. 
There seems to be no good reason for this 
distinction, if it exists. The statute might well 
be clarified in this respect. 


(8) Estate tax on charitable remainders sub- 
ject to invasion. 


See Merchants National Bank (Field Es- 
tate) v. Commissioner, 320 U. S. 256. The 
difficulties created by this and other cases 
might be obviated by a statute under which 
the final taxability of the trust would depend 
upon the actual event, namely, whether corpus 
was or was not invaded. This might be worked 
out through conferring a right of refund ac- 
cording to the event, or by the giving of a 
bond to secure any additional tax which might 
be assessed on account of invasion. 


(9) Revision of Section 162(d), I.R.C. 


This is a particularly horrifying example of 
legislative draftsmanship. Some _ revision 
which will make it at least intelligible should 
be attempted. 


(10) Estate and gift taxes on transfers sub- 
ject to possibility of reversion. 


The nature of the problem is indicated by 
Smith v. Shaughnessy, 318 U. S. 176 (1948) 
and Robinette v. Helvering, 318 U. S. 184 
(1943), gift tax cases, and Fidelity-Philadel- 
phia Trust Co. (Stinson Estate) v. Rothen- 
sies, 324 U. S. 108, and Comm. v. Estate of 
Field, 324 U. S. 113 (1945), estate tax cases. 
As a practical matter, it will probably be 
impossible to persuade the Treasury or Con- 
gress that the gift tax should not apply fully 
where the value of the reversionary interest 
is not actuarily determinable, although the 
arguments against subjecting to gift tax any 
transfer subject to substantial risk of defeas- 
ance are very strong. Accepting, if we must, 
the Smith v. Shaughnessy principle for gift 
tax purposes, it would seem that for estate 
tax purposes the retention of an interest, re- 
mote and not actuarially determinable, should 
not render the entire property includible. 

The Committee is in general accord with an 
amendment to Section 811(a), IR.C., pro- 
posed by the Committee on Federal Estate & 
Gift Taxes of the Section of Taxation, Amer- 
ican Bar Association, in its 1945 report, the 
effect of which would be to include in the 
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gross estate only the actuarially determined 
value of the possibility of reverter, contingent 
interest, etc. 


(11) Exemption from estate and gift taxes 
of employee interests under Section 165, 
I.R.C., plans. 


The committee favors the exemptions of such 
interests from estate and gift taxes, joining 
in the recommendation of the Federal Estate 
& Gift Tax Committee on this subject, as con- 
tained in its 1945 report. 


(12) Exemption of life insurance benefits un- 
der Section 165 I.R.C. trusts from income 
taxes. 


The committee favors the exemption of life 
insurance benefits under pension trusts from 
income taxes, at least up to some reasonable 
amount ($10,000 or more of insurance). The 
revenue derived from this source is negligible, 
and the inconvenience occasioned by the neces- 
sity of the employer’s ascertaining and re- 
porting these small amounts is very great. 
(183) Domiciliary conflicts affecting inher- 
itance taxes. (See I(3), supra.) 


(14) Proposed constitutional amendment lim- 
iting the power of Congress in respect 
of taxes. (See V, supra.) 


[The members of the Committee are: Harold 
T. Davis, Boston; Louis S. Headley, St. Paul; 
Clarence B. Jennett, Chicago; Joseph F. Mc- 
Cloy, New York; Ralph W. Smith, Los An- 
geles; Oscar D. Stern, Chicago.] 


O-—— 





New Life Insurance Up 


New life insurance for November, 1945, was 
3.1% more than for November, 1944, and for 
the first eleven months of last year was 3.8% 
greater than for the corresponding period of 
1944, according to the Life Insurance Asso- 
ciation of America. 
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TRUST ADMINISTRATION AND TAXA- 
TION 


By WALTER L. NOSSAMAN. Matthew Bender & Co., 
Albany, N. Y. 2 vols. $20. 


Here is a rarity in trust literature—a “non- 
professorial” treatise. These volumes are the 
result of almost two decades of experience ex- 
clusively in fiduciary law and taxation. Mr. 
Nossaman was for a number of years counsel 
for Security-First National Bank of Los An- 
geles — one of the largest trust departments 
in the country — an association that could not 
help but give him an insight into the practical 
problems of trusteeship. 

Without casting any reflection on the stand- 
ard works on trusts, here then is a contribu- 
tion that mirrors knowledge of day-to-day 
questions facing the trust officer and the prac- 
titioner engaged in this field. The discussion 
of six-hundred-odd topics is not argumentative 
but categorical — so that the reader gets a 
definite understanding of the point rather 
than a confusing “pro and con” dissertation. 

The material may be divided roughly into 
three sections: (1) the myriad phases of trust 
administration, including, for example, discus- 
sions on powers of appointment, perpetuities, 
life tenant-remainderman questions; (2) forms, 
with variations to meet particular situations; 
and (3) taxation — gift, income and inher- 
itance. (In the latter connection, it should be 
pointed out that Mr. Nossaman has been for 
some years chairman of the Committee on 
Taxation of the American Bar Association’s 
Section of Real Property, Probate and Trust 
Law.) In a field as fluid as taxation, it is 
important that any work he kept up-to-date. 
This set will be supplemented from time to 
time. 

No matter what your library contains in the 
way of trust literature, it will be incomplete 
without Nossaman on Trust Administration 
and Taxation. 


Chase Regains Top 


The statement of the Chase National Bank 
of New York for December 31, 1945, shows 
total resources were $6,092,601,000, a figure 
higher than on any previous reporting date. 
The first bank in the world to pass the six 
billion mark, the Chase thus regains the leader- 
ship which it lost to Bank of America last 
year. 


Capital of the bank remains at $111,000,000, 
unchanged from a year ago. The surplus on 
December 31, 1945, was $139,000,000 compared 
with $124,000,000 a year ago and reflecting the 
transfer of $15,000,00 from undivided profits 
to surplus on December 26, 1945. Undivided 
profits, after that transfer of $15,000,000 and 
after deducting dividends payable of $5,920,- 
000, amounted to $50,240,000 compared with 
$49,800,000 a year earlier. 
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THE BANK FOR ALL THE PEOPLE 











CONDENSED STATEMENT OF CONDITION, DECEMBER 31, 1945 








ASSETS 





Cash on Handandin Banks ...... ..,5 >.>. +> %$% 166,441.647.48 
United States Government Securities. ... > . 682,304.768.98 
Stock in FederaiReserve Bank ... .+.5%5 o> 1.110.000.00 
State. Municipal and Other Securities ... . >. « 20.061.697.42 
Loans and Discounts . — . ae an Ye 234,765.426.57 
Bank Premises Main Office and Branches ... « 4,080,827.64 
Other Real Estate ....022 52+ + +r ee 1.00 
ee ee eee a ee ee 3,050,421.78 

Total ........ ++ » $1,111,814,790.87 


LIABILITIES 









ee ee a es a ee 13,800,0090.00 
Surplus and Undivided Profits . . . . ....ss-. 15,515,637.52 
Reserve for Retirement of Capital Notes .... 5,000.000.00 
Reserve for Contingencies ....+4+:5+++eeee 2,183,720.67 
Capital Notes . 2. cececrxccececesescec cece 11,000,000.00 


DEPOSITS 

‘ Demand .....e¢-e-+-+ $413,955,255.14 
Ss Aes 6 eae & 427 683.971.43 
United States Government . 159,724,577.07 
Estates Trust Department . 20,160,019.62 


Corporate Trust Department 31,209,102.82 1,052,732,926.08 




















Accrued Taxes, Interest,etc. ...+++e+e-e 5,053,697.47 
ee eee ee ee 6,528,809.13 

Total . . 2. 2 © «© «© © © © © $1.111,814,790.87 
Contingent Liability on Loan Commitments—$17 139,272.68 


United States Government Securities carried at $198,314,662.20 are pledged to secure U. S. Govern- 
ment Deposits and other public funds and for other purposes as required or permitted by law. 


Assets are shown Net after deducting Reserves 





We welcome individuals and corporations 
seeking new or additional banking services. 
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SPECIMEN PENSION TRUST AGREEMENT 


(Wholly Insured Type) 


Prepared for the Committee on Pension and Profit-Sharing Trusts of the American Bar Association by 


EARL S. MacNEILL, Chairman 


FOREWORD 


HIS specimen agreement is the work 

of many men who gave time and effort 
generously: not merely the members of the 
committee, but several dozen, in the aggre- 
gate, of counsel for trust companies, counsel 
for life insurance companies, the legal edi- 
tors of pension trust services and unaffi- 
liated lawyers, specializing in pension 
trusts, to whom drafts were submitted for 
criticism. The chairman’s task has been to 
unify the diverse views expressed and to 
compose acceptable compromises on all de- 
bated points. 

As the work progressed, it became in- 
creasingly evident that perfection was a 
goal beyond reach. It became necessary to 
make certain assumptions ruthlessly, such 
as: 

(1) The document combines plan and 
trust instrument, despite vigorous — but 
minority — objection. The objectants con- 
tended that separation of the trust instru- 
ment protects the trustee, who may claim 
to be bound only by the words contained in 
the instrument. Proponents of combination 
professed inability to visualize a trustee 
ignorant of the provisions of the plan which 
the trust instrument implements, and, con- 
sidering the trustee bound in any event, 
urged the simplicity and comparative brev- 
ity of a single document in which all pro- 
tection legally possible is given to the trus- 
tee. It appeared impracticable to attempt 
two specimens, hence the suggestion is made 
that material may be found herein from 
which both plan and separate trust instru- 
ment may be quarried by any draftsman 
who is a confirmed separatist. 


(2) There was strong support, also, for 
the principle that the investment provisions 
should be sufficiently broad to include ac- 
tuarially-based self-administration which 
might be available to participants for whom 
life insurance or annuity contracts proved 
unobtainable; or for use in the increasingly 
popular type of plan where life insurance is 
combined with securities investments cal- 
culated to purchase annuities at retirement 


Trust Officer, The Continental Bank & Trust Company of New York 





age. Indeed, this was attempted in earlier 
drafts, but it led to many complexities and 
to greatly expanded text; and as it appeared 
that the first difficulty rarely was encoun- 
tered in practice, and that a large demand 
continued for wholly insured plans, the 
draft was stream-lined accordingly. The 
committee’s next project is an adaptation of 
this form of agreement to a self-adminis- 
tered trust in which securities are contem- 
plated as the basic medium for investment 
but insurance contracts may optionally be 
used. 


(3) Various minor divergencies of opin- 
ion are treated by footnotes or by bracketed 
options. 


(4) Caution was urged as to the “Option- 
al” and “Illustrative” provisions. Many 
thought there should be none at ail, or that 
they should be relegated to appendices. The 
first, however, would have left unsaid much 
that lawyers using the specimen might de- 
sire to know; and the second is undeniably 
a cumbersome method. This, therefore, is 
the caution: the optional and illustrative 
provisions are based on precedents believed. 
to be typical but they carry no recommenda- 
tion by the committee. Your clients’ prefer- 
ences and needs, and needs arising out of 
the form of insurance contract used, natur- 
ally will govern your selection from the il- 
lustrative material. (Note, however, that 
there are “Required” provisions where plans 
involve contribution by the employees.) 


(5) An unavoidable defect of a “speci- 
men” form for pension trusts is that in a 
field so new and changeful, the draft may 
very well be riddled by obsolescence before 
it can be printed and distributed. Moreover, 
because of the liberal discretion given the 
various district representatives of the Pen- 
sion Trust Division of the Bureau of In- 
ternal Revenue, acceptance in one district of 
a particular form of words is no guaranty of 
acceptance in any other district. 


Consequently this only can be said of the 
authoritativeness of this draft: that it is be- 
lieved, at the moment of writing (December 
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1945), to be in conformity with the require- 
ments of the Internal Revenue Code and all 
regulations thereunder. 
which any agreement based on this draft is 
offered takes objection to any of the pro- 
visions thereof, amendments will be in or- 
der. So that this specimen may be kept up- 
to-date and reasonably in line with the re- 
quirements of the various district Offices, it 
would be helpful if you would advise the 
chairman or a member of the Committee of 
any difficulties you may have in obtaining 
approval of this or a similar form of agree- 
ment, and would you, also, supply the lan- 


If the Office to’ 
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guage of any required amendments? The 
names and addresses of the Committee mem- 
bers, in addition to the Chairman, are: 

Mr. Bernard E. Farr, 527 Fifth Avenue, 
New York 17, N. Y.; Mr. Samuel J. Foosan- 
er, 11 Commerce St., Newark, N. J.; Mr. 
Arthur B. Tyler, Vice President, The Na- 
tional Shawmut Bank of Boston, Boston, 
Mass.; Mr. Richard G. Stockton, Vice Presi- 
dent and Senior Trust Officer, Wachovia 
Bank and Trust Company, Winston-Salem, 
North Carolina; Mr. Joseph McCormack, 
Peabody, Westbrook, Watson & Stephenson, 
11 South La Salle St., Chicago, IIl. 


THE AGREEMENT 


AGREEMENT made the day of 
, 19... between A. B. C. INC., 


a corporation, and XYZ TRUST 


[State] 
COMPANY of ae Se 
as Trustee, WITNESSETH: 


ARTICLE I 
Designation of Trust and Purpose 


1.1 This trust shall be known as the 
A. B. C. INC. EMPLOYEES’ PENSION 
TRUST. Its purpose is to provide economic 
security for the employees of A. B. C. INC. 
to the fullest practicable extent. It shall be 
impossible, at any time prior to the satis- 
faction of all liabilities with respect to em- 
ployees and their beneficiaries under the 
trust, for any part of the principal or in- 
come to be used for, or diverted to, purposes 
other than for the exclusive benefit of such 
employees or their beneficiaries. 


ARTICLE II 
Definitions 
2.1 The Parties and Others Concerned: 


(a) The “company” is A. B. C. INC. or 
any successor corporation by merger, pur- 
chase or otherwise; and all corporations now 
or hereafter affiliated with it which may be- 
come signatories to this agreement. 

(b) The “trustee” is the trustee herein 
named and any duly appointed successor 
trustee. 

(c) A “participant” is an employee of the 
company who is eligible to be and becomes a 
participant as provided in Article V. 

(d) A “beneficiary” is any person desig- 
nated by a participant on a form supplied 


by the committee, to receive any benefits 
which may be payable upon or after the par- 
ticipant’s death. 


(e) The “committee” is the pension com- 
mittee constituted under Article III of this 
agreement. 


2.2 Important Dates: 


(a) The “effective date’! of this agree- 
ment shall be the date as of which insurance 
contracts procured hereunder were first is- 
sued, which shall be a date one year prior 
to the first date on which premiums shall be 
due thereon. 


(b) An “anniversary date” is the day and 
month in any subsequent year correspond- 
ing to the day and month of the effective 
date. 


(c) A “normal retirement date” is the 
anniversary date nearest the [65th] birth- 
day of the participant to whom the term is 
applied: [OPTIONAL: or, in the case of fe- 
male participants, the anniversary date 
nearest her [60th] birthday;] or, if the 
participant was over [55] years of age when 
he became a participant, [OPTIONAL: or 
over [50] years of age in the case of female 
employees] the tenth anniversary of his be- 
coming a participant. 


1A common practice has been to fix a calendar date in 
advance; or to state that the effective date will be fixed 
by resolution of the Board of Directors of the company. 
The advantage of tying the effective date to the first is- 
suance of contracts is that all subsequent controlling dates 
may be fixed to fall on dates that premiums become due; 
and by this synchronization with the “‘contract years” of 
the policies, normal retirement date in every case auto- 
matically will fall on the exact maturity date of the ap- 
plicable policies, so that there will be no time-lag between 
retirement and the payment of benefits. 
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2.3 Relating to Participants: 


(a) “Compensation” is regular or basic 
pay or commissions -exclusive of bonuses, 
overtime pay and other extra remuneration. 
Monthly compensation shall be taken as 
1/12 of the employee’s total compensation 
over periods of 12 successive months meas- 
ured from the date he became a participant. 


(b) “Continuous employment” for the 
purpose of determining eligibility, vesting 
and benefits hereunder shall be considered 
to include periods during which a partici- 
pant is absent with the consent of the com- 
pany, or during a war emergency is absent 
in the service of the armed forces or govern- 
ment of the United States, provided he has 
re-entered the employ of the company within 
90 days after his discharge from such ser- 
vice; and during such periods of absence 
(but not including any waiting period after 
his discharge) he shall be deemed to be in 
receipt of compensation equal to that which 
he received during the equivalent period im- 
mediately preceding such period of absence. 
An employee whose employment by the com- 
pany has been otherwise severed and later 
resumed shall be deemed a new employee as 
of the date of his re-engagement. In comput- 
ing the period of service of an employee, 
fractional parts of a year shall be disregard- 
ed. 

(c) “Disability” shall be estabiished (1) 
by the certificate of a physician, selected by 
the participant and approved by the com- 
mittee, that the participant is mentally or 
physically disabled for further performance 
of duty and that such disability is likely to 
be permanent; or (2) a similar determina- 
tion by arbitration. 

(d) “Pension” is the monthly income con- 
templated by this plan for a participant com- 
mencing on his normal retirement date and 
ceasing upon his death. 


2.4 Relating to Insurance: 


(a) An “issuing company” is any life in- 
surance company which, upon application by 
the committee pursuant to this agreement, 
has issued one or more insurance contracts. 

(b) An “insurance contract” or “con- 
tract” is any form of life insurance or an- 
nuity contract issued by a life insurance 
company. 

(c) A participant is deemed to be “insur- 
able” if classified [OPTIONAL: as a stand- 
ard risk] LOPTIONAL: in a mortality class 
not in excess of 150% of standard mortal- 
ity] [OPTIONAL: in a mortality class eith- 
er standard or substandard but within its 
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insurable limits] by any life insurance com- 
pany to which application is made for a pol- 
icy of insurance on his life; and is deemed 
“uninsurable” if any life insurance company 
to which application is made for a policy of 
insurance on his life [OPTIONAL: refuses 
to issue such a policy at standard rates.] 
[OPTIONAL: classifies the participant in a 
mortality class in excess of 150% of stand- 
ard mortality.] [OPTIONAL: classifies the 
participant in a mortality class beyond its 
insurable limits. ] 

(d) “Insurance age” is the age of a per- 
son for the purpose of premium rating un- 
der insurance company practice. 


2.5 Miscellaneous: 


(a) The “trust agreement” is this agree- 
ment, together with all amendments to it 
duly made. 

(b) The “plan” or “trust” is that to 
which effect is given by the trust agreement. 

(c) Wherever appropriate, words used in 
the trust agreement in the singular shall in- 
clude the plural or the plural may be read as 
the singular; and the masculine shall include 
the feminine. 


ARTICLE III 
The Pension Committee 


3.1 The Board of Directors of the Com- 
pany shall appoint forthwith a Pension Com- 
mittee of _____. members, to hold office dur- 
ing the pleasure of the Board. [ILLUSTRA- 
TIVE: _...... members of the committee 
shall be directors of the company who are 





pension 
and profit- 
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neither officers nor employees hereof; 
_... members shall be participants who 
are officers of the company but need not be 
directors; __ members shall be partici- 
pants who are employees of the company but 
neither officers nor directors thereof and 
who shall have been nominated by a major- 
ity of all participants except officers and di- 
rectors of the company.] Upon termination 
of employment a participant-member shall 
cease to be a member of the committee; and 
any member may resign by notice in writ- 
ing filed with the President or Secretary of 
the company. Vacancies shall be filled by 
the Board of Directors of the company in 
such manner that the composition of the 
committee shall be as herein prescribed. 


3.2 The committee shall choose from its 
members a-Chairman and a Secretary; and 
may appoint one or more Assistant Secre- 
taries. The Secretary shall keep minutes of 
the committee’s proceedings and shall have 
custody of all records and documents per- 
taining to its operations. The committee 
may employ and suitably compensate such 
attorneys, actuaries, accountants and cleri- 
cal employees as it may deem necessary to 
the performance of its duties. 


3.3 The action of the committee shall be 


determined by the vote or other affirmative 
expression of a majority of its members. 
Either the Chairman or the Secretary or an 
Assistant Secretary may execute any cer- 
tificate or other written direction on behalf 
of the committee. 


3.4 A member of the committee who is a 
participant shall not vote on any question 
relating specifically to himself; and in the 
event a majority of the remaining members 
of the committee are unable to come to a 
determination of any such question, the 
same shall be determined by arbitration. 


3.5 The members of the committee shall 
serve without bond and without compensa- 
tion for their services as such; but all ex- 
penses of the committee shall be paid by the 
company. 

3.6 The company shall indemnify and 
save harmless each member of the commit- 
tee against any and all expenses and liabili- 
ties arising out of his acts or omissions to 
act as a member of the committee (save only 
for his own wilful misconduct) or arising 
out of the acts or omissions (including the 
wilful misconduct) of any other member of 
the committee. 


3.7 The committee shall make available to 
participants, for examination during busi- 
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ness hours, such records as pertain exclu- 
sively to the examining participant. 

3.8 The committee, on behalf of the par- 
ticipants and all other beneficiaries of the 
trust, shall enforce the trust in accordance 
with the terms of the trust agreement and 
shall have all powers necessary to accomp- 
lish that purpose including, but not by way 
of limitation, the following: - 

(a) Under advice of counsel, to construe 
the trust agreement; 

(b). To determine all questions relating 
to the eligibility of employees to become par- 
ticipants; 

(c) To compute the amount of benefits 
payable to participants or their beneficiar- 
ies; 

(d) To compute the amount of contribu- 
tions to be made by the company [RE- 
QUIRED if employees contribute: and by 
participants]. 

(e) To authorize all disbursements by the 
trustee from the trust fund; 

(f) To instruct the trustee as to the in- 
vestment of the trust fund; 

(g) To make and publish to the employ- 
ees of the company such rules for the regu- 
lation of the trust as are not inconsistent 
with the terms of this agreement. 


3.9 To enable the committee to perform 
its functions, the company shall supply full 
and timely information to the committee of 
all matters relating to the pay of all partici- 
pants, their disability or death, their retire- 
ment or other termination of employment, 
and such other pertinent facts as the com- 
mittee may require. 


ARTICLE IV 
Schedule of Benefits 


4.1 The standard benefit contemplated for 
every participant, commencing on his nor- 
mal retirement date, shall be a monthly pen- 
sion for life [OPTIONAL: but a minimum 
of 120 monthly payments to the participant 
and his designated beneficiaries] in an 
amount determined as follows: 


[ILLUSTRATIVE SCHEDULE]: 


(a) [142%] [OPTIONAL: 1%]? of his 
monthly compensation, as of the date of his 
becoming a participant, multiplied by the 
number of years from the date of his be- 
coming a participant to his normal retire- 
ment date; plus [1%] [OPTIONAL: 34%]? 


“Where integration with Social Security is made neces- 
sary by a $3,000 minimum for qualification (see footnote 
to 5.1 (d) the lesser percentages should be used. 
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of his monthly compensation as of the date 
of his becoming a participant, multiplied by 
the number of years of his continuous prior 
employment [OPTIONAL: but not to exceed 
[10] years]. 


(b) No pension, however, shall be less 
than [$20] a month. 

(c) On or about each anniversary date, 
the pension committee shall review the com- 
pensation of all participants. If the compen- 
sation of a participant has been increased or 
decreased® since the last adjustment of bene- 
fits (but not within [5] years of his normal 
retirement date), the amount of pension to 
which he shall be considered entitled shall 
be increased or reduced to the extent of 
[144%] [OPTIONAL: 1%] of his monthly 
increase or decrease multiplied by the num- 
ber of years from such anniversary date to 
his normal retirement date; provided, how- 
ever, that no such increase or reduction 
shall be given effect unless the change in the 


In many plans, provision for increase is accompanied 


by the statement that no diminishment of benefits shall re- 
sult from decrease of compensation. 
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participant’s compensation shall be sufficient 
to cause an increase or reduction in his pen- 
sion of at least [$10]4 


4.2 [ILLUSTRATIVE PROVISION 
WHERE DEATH BENEFITS INCLUD- 
ED] For every insurable participant there 
shall be obtained a contract providing for a 
death benefit, in the event of the partici- 
pant’s death before his normal retirement 
date, in an amount equal to [OPTIONAL: 
$904] [OPTIONAL: $1,000]5 for each $10 
per month of pension to be provided for him 
by that contract at normal retirement date, 
or the cash value, if greater. For every un- 
insurable participant there shall be obtained 
a contract providing for a death benefit, in 


‘This conforms to the minimum policy requirements of 
most life insurance companies. Some companies will, how- 
ever, issue policies in an amount that will provide a $5.00 
increase, if such is desired. 

‘The $1,000 death benefit may be used, in standard in- 
surance company practice, only where 120 monthly. pay- 
ments are guaranteed; the $904 benefit applies generally 
to contracts providing non-refund or straight lifetime an- 
nuities. (Conform the OPTIONS in 4.1 and 7.2.) These 
amounts should be checked with the insurance company 
whose contracts are expected to be used. 
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the event of the participant’s death before 
his normal retirement date, in an amount 
equal to the total premiums which have been 
paid for such contract, or the cash value, if 
greater. 


4.3 The right of any participant before 
retirement to receive any benefit hereunder 
shall not be subject to alienation or assign- 
ment; and if any participant shall attempt 
to dispose of any such right, or should such 
right be subject to attachment, execution, 
garnishment or other legal or equitable proc- 
ess, such right shall pass and be transferred 
to such one or more as may be appointed by 
the committee from among the beneficiaries, 
if any, theretofore designated by the partic- 
ipant, or in the following order, from the 
spouse, children, parents, brothers and sis- 
ters and nephews and nieces of the partici- 
pant, in such shares as the committee may 
appoint. Any appointment so made by the 
committee may be revoked by it at any time 
and a further appointment made by it which 
may include the participant. 





With the delivery of a check of $230,000, 
plans for a retirement fund with life insur- 
ance benefits for all the employees of The 
Second National Bank of New Haven were 
recently completed. Mr. Frederick F. Brewster 
(center) a Director of the Bank and Chairman 
of the Pension Committee, when handing the 
check to Mr. E. Brayton Durfee, Jr., Group 
Insurance Representative for the Connecticut 
General Life Insurance Company of Hartford, 
remarked: “The Directors felt that in recom- 
mending this plan it would not only enhance 
the future security of our employees but that 
our depositors and our stockholders would also 
benefit indirectly.” Mr. Louis L. Hemingway, 
Chairman of the Second National Bank, is at 
the left. 
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ARTICLE V 


How Employees May Become Participants 
and Designate Beneficiaries 


5.1 Every employee of the company is 
qualified to become a participant in the plan 
who: 


[ILLUSTRATIVE REQUIREMENTS] 


(a) Is a full-time employee, by which is 
meant that his customary employment is for 
5 months or more per year and for 20 hours 
or more per week; 


(b) Has completed at least [4]® years of 
continuous full-time employment; 


(c) Has attained an insurance age of not 
less than [25]* years but not over [59]§ 
years [OPTIONAL: or, in the case of fe- 
male employees, not over [54] years]; 

(d) And whose annual compensation is in 
excess of $3,000,° but no participant shall 
cease to be a participant by virtue of the 
fact that his annual compensation shall fall 
below such amount. 


5.2 Every employee of the company who 
may be qualified on the effective date of this 
agreement shall be eligible to become a par- 


ticipant as of that date. Every other employ- 
ee of the company who may become qualified 
thereafter shall be eligible to become a par- 
ticipant as of the anniversary date coinci- 
dent with or next following his qualification. 


5.38 Any eligible employee may become a 
participant by filing with the pension com- 
mittee, on a form supplied by the committee, 
his written application for participation 
wherein he shall signify his acceptance of 


®*Five years is the maximum waiting period permitted by 
the law. A somewhat shorter period is suggested here to 
allow for any discrepancy between the anniversary of em- 
ployment and the anniversary of the plan. Otherwise, if 
five years were specified, an employee might have to wait 
five years plus X months to become a participant. Some 
life insurance companies have expressed reluctance to take 
cases with service requirements of less than three years 
because of the high cost to the employer usually created 
by excessive labor turnover in the under-three-years-of- 
service group. The ultimate test is the employer’s own 
personal experience. 


‘As this figure goes higher, that in (b) may be reduced. 
The objective should be: a combination that will assure 
coverage within a relatively stable area of employment; 
for while a pension plan is designed to reduce employee 
turnover, it cannot be expected to work miracles; and the 
practicality of cost must always be considered. 


SA common provision because of the high cost of pre- 
purchasing pensions for the older employees. Any over-age 
employees not included in the plan may be directly pen- 
sioned by the company. 


‘If this requirement is included, integration with Social 
Security will be required. See footnote to 4.1 (a). 
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the benefits and terms of the plan [RE- 
QUIRED if employees contribute: shall au- 
thorize deductions from compensation as 
specified in paragraph 6.2] and shall agree 
to execute such application and to take such 
physical examination and to supply truth- 
fully and completely such information as 
may be required by any insurance company 
in connection with the issuance of any con- 
tract by which it is intended to obtain for 
such employee a benefit under this plan. 


5.4 At least [15] days after every anni- 
versary date the company shall notify in 
writing as to his rights hereunder every 
employee who has become eligible to become 
a participant since the last prior anniver- 
sary date. If such notice shall have been 
given, and application is not made by the 
employee at least [45] days next following 
the due giving of notice, then (unless the 
participant’s lateness in applying is excused 
by the committee) his entry as a participant 
shall be delayed until the next anniversary 
date which follows the filing of his applica- 
tion in due form as herein provided. If such 
notice shall not have been given, an applica- 
tion shall be timely if made not later than 
[120] days after the anniversary date next 
following or coincident with the employee’s 
attainment of eligibility. 


5.5 Every participant shall designate in 
his application for an insurance contract 
hereunder a beneficiary or beneficiaries and 
successor beneficiaries to receive any death 
benefits provided therein and any pension 
benefits surviving his death which the par- 
ticipant shall be entitled to select; and shall 
select (subject to restrictions on his choice 
contained in Articles VIII and IX) such 
mode of settlement as he may choose from 
the options available under the contract in 
each case. Such designation may be changed 
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from time to time by the participant by fil- 
ing a new designation with the trustee on a 
form supplied by the committee. The trus- 
tee forthwith shall arrange with the issuing 
company for corresponding changes in the 
contract. In all contracts, the estate of the 
participant shall be designated as the ulti- 
mate contingent beneficiary by whatever 
form of words shall conform to the issuing 
company’s practice. Neither the company 
nor the trust shall be named as a beneficiary. 


ARTICLE VI 


Contributions — 
By Whom Made and in What Amounts 


6.1 The company shall make due and 
timely payment to the trustee of such 
amounts of money as may be necessary from 
time to time to pay initial and renewal pre- 
miums on all contracts applied for and re- 
quired to be kept in force pursuant to the 
terms of this agreement. 


6.2 [REQUIRED if employees contrib- 
ute: Each participant shall agree in his ap- 
plication for participation, as follows: that, 
commencing with the date upon which he 
becomes a participant and continuing so 
long as he shall remain in the employ of the 
company, an amount equal to ___. % of his 
compensation, as the same may become pay- 
able, shall not be paid to him by the com- 
pany (provided, however, that the amounts 
withheld shall not exceed the amounts re- 
quired to provide the benefits to which he 
will be entitled under this agreement) ; that 
such amounts so withheld shall represent 
the contributions of the participant toward 
the cost of the benefits provided for him 
herein and shall be applied in the following 
order: (1) to the cost of the life insurance 
benefits; (2) to the cost of other benefits; 





IN THE HANDLING OF 


ESTATE AND TRUST PROBLEMS. 


HOUSTON BANK & TRUST co. 


OUSTON ,TEXA 











64 


that by making such regular deductions, the 
company shall reimburse itself to that ex- 
tent for advances made by it to the trustee 
for the account of the participant; that up- 
on termination of employment, each partici- 
pant shall repay to the company any such 
advances for which the company may not 
have been so reimbursed. ] 


ARTICLE VII 


Investment of Contributions 


7.1 As soon as practicable after the ef- 
fective date and, whenever necessary, after 
each anniversary date, and upon the ap- 
plication of the committee, the trustee shall 
purchase from designated life insurance 
companies annual-premium contracts in 
amounts sufficient to provide the benefits to 
which all of the participants severally shall 
be entitled according to Article IV of this 
agreement. 

7.2 The committee shall use as the stand- 
ard for measuring the amount of any con- 
tract for the benefit of a participant the 
amount payable under the option of settle- 
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ment contained in such contract which guar- 
antees monthly payments beginning at nor- 
mal retirement date and continuing during 
the lifetime of the participant [OPTION- 
AL: but a minimum of 120 monthly pay- 
ments to the participant and his designated 
beneficiaries]1° regardless of such other op- 
tions of settlement as may be afforded by 
such contract and regardless of the possi- 
bility of payments in the nature of dividends 
in excess of the amounts guaranteed under 
the option used as a standard. 


7.3 If at any time the funds contributed 
by the company [REQUIRED if employees 
contribute: and the participants] shall be 
insufficient to pay the premiums on all con- 
tracts held for the participants, the trustee 
shall borrow proportionately on the security 
of all such contracts such amounts as may 
be necessary to pay the premiums then due 
thereon. Any dividend, refund or recovery 
received by the trustee upon any contract 
held by it hereunder shall be applied in the 
order following: (1) proportionately to the 
payment of loans outstanding upon all con- 
tracts; (2) proportionately to the payment 
of premiums in the next succeeding years 
on all contracts held for all participants, 
which shall in corresponding amounts re- 
duce the premiums payable hereunder by the 
company during such years. 


7.4 All incidents of ownership of every 
contract purchased and held as herein pro- 
vided, including the right to change the 
beneficiary thereof, to elect the mode of set- 
tlement (but in the two foregoing instances 
subject to the provisions of paragraph 5.5) 
and the right to surrender the same at its 
cash value, to assign for value and to borrow 
on the security thereof, shall be vested in 
the trustee. 


ARTICLE VIII 
Payment of Benefits on Retirement 


8.1 When any participant shall reach his 
normal retirement date while in the employ 
of the company, he shall be entitled to the 
benefits provided for him in Article IV. 
With the approval of the company, a partici- 
pant may remain in its employ after his 
normal retirement date; he shall, neverthe- 
less, receive the benefits provided for him 
herein, commencing on his normal retire- 


The “10 year certain’”’ standard conforms to prevailing 
insurance practice. However, if desired, a Life Annuity 
without Refund may be used as the standard, in which 
case the parenthetical phrase should be dropped. 
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ment date. After such date no further con- 
tributions to the trust for his benefit shall 
be made and he shall no longer be considered 
a participant. 


8.2 Upon a participant’s reaching his nor- 
mal retirement date while in the employ of 
the company, the committee shall certify 
that fact to the trustee, and shall certify 
also the amount of the pension to which the 
participant is entitled. Thereupon the trus- 
tee shall take such action as the committee 
shall direct to provide the benefits to which 
the participant is entitled. Provided that the 
contracts held for the participant shall be 
sufficient to provide the benefits to which 
the participant is entitled, it shall be a full 
discharge of the duties hereunder of the 
committee and the trustee if the trustee 
shall deliver all of such contracts to the par- 


ticipant with such endorsement as the par-, 


ticipant shall select at any time prior to 
such delivery which shall assure to the par- 
ticipant either of the following: 

(a) Monthly payments by the issuing 
company to the participant as long as he 
shall live, with or without guarantee of a 
minimum number of payments or other re- 
fund provisions; or 

(b) Monthly payments by the issuing 
company to the participant during the joint 
lifetime of the participant and such contin- 
gent annuitant as he shall have designated. 

Upon such delivery, the participant shall 
look solely to the issuing companies for pay- 
ment of the stipulated benefits. The trustee 
nevertheless shall retain all incidents of 
ownership in the contracts, but solely for 
the purpose of controlling the disposition of 
the proceeds thereof; and all requests by the 
annuitant for changes in the manner of the 
optional settlements or other dispositions of 
the proceeds which do not involve exhaus- 
tion of the proceeds [OPTIONAL: within 
the lifetime of the annuitant] [OPTIONAL: 
in a period of less than years] shall be 
given effect by the trustee. 


8.3 If any participant whose insurance 
age is over [59] shall retire prior to his 
normal retirement date, the committee shall 
certify that fact to the trustee. Thereupon 
the trustee shall take such action as the com- 
mittee shall direct to provide such reduced 
benefits as may then be available to the par- 
ticipant according to the terms of the con- 
tracts held for his account. The participant 
may elect to defer the payment of benefits 
until his normal retirement date, in which 
event he may either: (a) continue to make 
such contributions to the trust as will en- 
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title him to receive the benefits to which he 
would be entitled had he remained in the 
company’s employ at an unchanged rate 
of compensation; or (b) make less contribu- 
tions (with the insurance company’s con- 
sent) or no contribution, in either of which 
events he will receive on his normal retire- 
ment date such reduced benefits as may 
then be available to him under the contracts 
held for his account. 


ARTICLE IX 


Payment of Benefits on Death, on Disability, 
or Termination of Employment Before 
Retirement 


9.1 On Death: Upon the death of a par- 
ticipant before retirement, or the death of 
a pensioner after retirement, the committee 
shall certify that fact to the trustee. There- 
upon the trustee shall deliver all contracts 
held for the deceased participant or pen- 
sioner to the respective issuing companies 
with instructions to pay the proceeds in the 
manner and to the beneficiary designated 
in accordance with Paragraph 5.5. 
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9.2 On Termination of Employment Be- 
fore Retirement: 


[ILLUSTRATIVE: with Graduated Vest- 
ing] 

If a participant shall for any cause, ex- 
cept retirement (as herein contemplated), 
disability or death, cease to be employed by 
the company, the committee shall certify 
that fact to the trustee. The terminated em- 
ployee shall be entitled to receive from the 
trustee [OPTIONAL:!! but only on reach- 
ing his normal retirement date] that part 
of the [OPTIONAL:!! benefits (according 
to the practice of the issuing company) at- 
tributable to the] then cash value of all con- 
tracts held for him, as shall be determined 
by the number of years he had been a par- 
ticipant in accordance with the following 
schedule: 


During the first 5 years of partici- 
pation Nothing 

At the end of 5 years of participa- 
tion 

For each year of participation there- 
after, an additional 5% 

After 20 years of participation 100% 


The [OPTIONAL:!? pension committee shall 
authorize the trustee to offer all contracts 
not fully vested (according to the foregoing 
schedule) to the terminated employee for 


25% 


"These two options, taken together, permit deferrance 
of benefits, though they have vested, to normal retirement 
date; and as a matter of policy there is much to be said 
for this method inasmuch as immediate payment of vested 
benefits might tempt employees under many imaginable 
circumstances to quit their jobs. On the other hand, ad- 
ministrative costs might be high, as the trustee would be 
required to maintain possession and control of contracts of 
all employees until their normal retirement dates were 
reached; and probably no effective contacts would be 
maintained. either by the company, the committee or the 
trustee, with the great mass of terminated employees. 
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purchase at a price which shall be the dif- 
ference between the vested cash values and 
the total cash values thereof; and the trus- 
tee shall assign and deliver such contracts 
to the terminated employee upon due pay- 
ment therefor. If payment is not so made, 
then the] unvested cash values shall be col- 
lected by the trustee and shall be treated 
[OPTIONAL:!* (and proceeds of the sales 
of contracts shall be similarly treated) ] as 
recoveries according to Paragraph 7.3. [RE- 
QUIRED if employees contribute: Not- 
withstanding anything in this paragraph 
contained, the terminated employee shall in 
any event be entitled, before effect is given 
to the foregoing schedule, to receive from 
the trustee that part of the then cash value 
of all contracts held for him as may be at- 
tributable to his contributions to the trust 
on the basis of the proportion that his con- 
tributions bear to the total contributions 
made for his account. ] 


9.3 On Disability :'* If a participant shall 
cease to be employed by the company be- 
cause of disability, the committee shall cer- 
tify that fact to the trustee; and the term- 
inated employee shall thereupon be entitled 
to receive from the trustee the full cash 
value of all contracts held for him, or, at his 
option, to receive such contracts by assign- 
ment from the trustee.!4 


ARTICLE X 


Provisions Relating to the Trustee 


10.1 The trustee accepts the trusts here- 
by created but only upon the express terms 
and conditions of this agreement, including 
the following: 


(a) Whenever in the administration of 
the trust a certification is required to be 


“These companion options can be omitted if the option 
for deferred payment of vested benefits is included oth- 
erwise the terminated employee could obtain immediate 
possession of his contract by paying for it. But inclusion 
of the option to take over the contract would not in the 
average case be a strong inducement to terminate employ- 
ment. 


The inclusion of disability is debatable. If vesting un- 
der 9.2 is liberal, it perhaps is best to eliminate this ac- 
celeration of vesting by accident or disease a fertile 
source of fraud and dissension. If omitted, omit definition 
also, in 2.3(c) and the references to disability in the cap- 
tion of Article [IX and in Paragraph 9.2. 

144Some recommend the selection for the disabled employ- 
ee of installment options if the cash values should be in a 
substantial amount, such as $1,000 or more. Since it is in 
the nature of disabilities that their extent and character 
cannot be foreseen, it seemed best to make the most libera! 
possible arrangement, which does not foreclose the pos- 
sibility of the employee (or his legal representative) tak- 
ing such precautions as will prevent quick dissipation of 
the proceeds. 
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given to the trustee, or the trustee shall 
deem it necessary that a matter be proved 
prior to taking, suffering or omitting any 
action hereunder, such certification shall be 
duly made and said matter may be deemed 
to be conclusively proved by an instrument, 
delivered to the trustee, signed in the name 
of the company, under its corporate seal, by 
its President or a Vice President and by its 
Secretary or its Treasurer or an Assistant 
Secretary or an Assistant Treasurer; or 
(unless the matter shall concern the author- 
ity of the committee) by the Chairman or 
Secretary or an Assistant Secretary of the 
committee; but in its discretion the trustee 
may in lieu thereof accept other evidence 
of the matter or may require such further 
evidence as to it may seem reasonable. Gen- 
erally, the trustee shall be protected in act- 
ing upon any notice, resolution, order, cer- 
tificate, opinion, telegram, letter or other 
document believed by the trustee to be gen- 
uine and to have been signed by the proper 
party or parties. 


(b) All moneys deposited with the trustee 
under any provisions hereof may be deposit- 
ed by the trustee in its commercial banking 
department. The trustee shall be under no 
duty to invest any such moneys except as 
prescribed in Article VII. The trustee shall 
not pay interest on any moneys on deposit 
with it subject to the terms of this agree- 
ment. 


(c) The trustee may consult with legal 
counsel (who may be counsel for the com- 
pany) with respect to the construction of 
the trust agreement or its duties thereunder, 
or with respect to any legal proceeding or 
any question of law; and shall be fully pro- 
tected with respect to any action taken or 
omitted by it in good faith pursuant to the 
advice of such counsel. 


(d) The trustee shall not be required to 
make any investigation to determine the 
identity or mailing address of any person 
entitled to benefits under this agreement 
and shall be entitled to withhold making 
payments or giving directions to issuing 
companies with respect to the payment of 
benefits until the identity and mailing ad- 
dresses of persons entitled to benefits are 
certified to it by the committee. In the event 
that any dispute shall arise as to the iden- 
tity or rights of persons entitled to benefits 
hereunder, the trustee may withhold pay- 
ment of benefits until such dispute shall 
have been determined by arbitration or by 
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a court of competent jurisdiction or shall 
have been settled by written stipulation of 
the parties concerned. 


(e) The company has separately agreed 
to pay to the trustee certain compensation 
for its services; it agrees to pay also all 
reasonable expenses of the trustee incurred 
in the administration of the trust. The com- 
pany further agrees to indemnify the trus- 
tee against any liabilities which it may in- 
cur in the performance of its duties here- 
under. 


(f) The trustee shall keep full records of 
the administration of the trust, which the 
committee shall have the right to examine at 
any time during the trustee’s regular busi- 
ness hours. Within [90] days following the 
close of the fiscal year of the trust, the trus- 
tee will furnish the committee with a state- 
ment of its account; and the committee shall 
promptly notify the trustee in writing of its 
approval or disapproval thereof. Failure by 
the committee to disapprove within [60] 
days after its receipt of any such statement 
shall be considered an approval thereof. The 
approval by the committee of any statement 
of account shall be binding, as to all matters 
embraced in the statement, on all parties to 
this agreement and on all participants and 
their designated beneficiaries, to the same 
extent as if the account of the trustee had 
been settled and allowed in a proceeding for 
a judicial settlement of its account in any 
court of competent jurisdiction, provided, 
however, that nothing herein contained shall 
deprive the trustee of its right to have its 
accounts settled by judicial proceeding, if it 
so desires. In any such judicial proceeding, 
all of the necessary and proper parties 
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thereto shall be the trustee, the company 
and the committee. 


(g) The trustee is hereby authorized to 
execute all necessary receipts and releases 
to the issuing companies concerned, and 
shall be under the duty, upon being advised 
by the committee that the proceeds of any 
contracts have become payable, to give rea- 
sonable assistance to the beneficiaries desig- 
nated therein in collecting such sums as may 
appear to be due; provided, however, that 
the trustee shall not be required to institute 
suit or maintain any litigation to collect the 
proceeds of any contract unless it is in pos- 
session of funds sufficient for that purpose 
or unless it has been indemnified to its satis- 
faction against its counsel fees and all other 
expenses and liabilities to which it may in 
its judgment be subjected by such action on 
its part; provided, further, that the trustee 
shall be entitled, out of the proceeds of any 
contract, to reimbursement for expenses in- 
curred in connection with enforcing pay- 
ment of such contract. The trustee is author- 
ized, with the written approval of the com- 
mittee, to compromise and adjust claims 
arising out of the contracts upon such terms 
as it may deem just, and the decision of the 
trustee shall be conclusive upon all persons 
interested in the trust. The trustee shall 
have no responsibility for the form, genuine- 
ness, validity, sufficiency or effect of any 
contract at any time included in the trust, 
or for any act of the company, the commit- 
tee, a participant or any other person which 
may render any such contract void, or for 
the failure of any issuing company to pay 
the proceeds of any such contract as and 
when the same shall become payable, or for 
any delay occasioned by reason of any pro- 
vision contained in any such contract, or for 
the refusal of any issuing company to take 
any action requested by the trustee, or if 
for any reason whatsoever (save for its own 
wilful misconduct or gross neglect) any 
contract shall lapse or otherwise become un- 
collectible. 


(h) The trustee shall use ordinary care 
and reasonable diligence in the exercise of 
its powers and the performance of its duties 
hereunder; it shall not be liable for any mis- 
take of judgment or other action made or 
taken in good faith, or for any loss, unless 
resulting from its own wilful misconduct or 
gross neglect; and it shall not be required 
to give any bond or other security for the 
faithful performance of its duties hereun- 
der. 
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10.2 (a) The trustee may resign at any 
time upon delivering to the President or Sec- 
retary of the company a written notice of its 
resignation, to take effect not less than thir- 
ty [30] days after the delivery thereof. 


(b) Any trustee appointed hereunder 
may be removed by the company by resolu- 
tion of its Board of Directors and by deliv- 
ery of a certified copy of such resolution to 
the trustee, together with written notice of 
removal, to take effect at a date specified 
therein, which shall not be less than thirty 
[30] days after delivery of such notice to 
the trustee; provided that no removal of a 
trustee shall become effective until all sums 
due hereunder to the trustee for its com- 
pensation and expenses shall have been paid 
to it, nor until the appointment by the com- 
pany of a successor trustee to which the 
trustee may transfer and deliver the trust 
estate. 


(c) In case of the resignation or removal 
of the trustee, the trustee shall have the 
right to a settlement of its accounts, which 
may be made at the option of the trustee 
either (1) by judicial settlement in a pro- 
ceeding instituted by the trustee in any 
court of competent jurisdiction, in which 
proceeding all of the necessary and proper 
parties shall be the trustee, the company 
and the committee; or (2) by agreement of 
settlement between the trustee, the company 
and the committee. 


(d) Upon such settlement and payment 
to the trustee of its expenses and compensa- 
tion, the trustee shall transfer to the suc- 
cessor trustee the trust estate as it may 
then be constituted, and true copies of such 
of its records as relate to the trust; and 
shall execute all documents necessary for 
transferring the contracts and rights under 
them; and the trustee shall thereupon be 
discharged from further accountability for 
all matters embraced in its settlement. 


(e) The company covenants that it will, 
upon its receipt or giving of notice of the 
resignation or removal of a trustee, forth- 
with appoint, by resolution of its Board of 
Directors, a bank or trust company organ- 
ized under the laws of the United States, or 
of a State thereof, as successor trustee. Any 
successor trustee so appointed may qualify 
as such by executing, acknowledging and 
delivering to the company, and to the re- 
signing or removed trustee, an instrument 
accepting such appointment; and thereupon 
such successor without further act shall be- 
come vested with all the estate, rights, pow- 
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ers, discretion and duties of its predecessor 
trustee with like effect as if originally 
named as trustee herein. 


ARTICLE XI 


Provisions Relating to Issuing Companies 


11.1 No insurance company which may 
issue any contract upon the application of 
the committee shall be required to take or 
permit any action contrary to the provisions 
of such contract; or be bound to allow any 
benefit or privilege to any person interested 
in any contract it has issued which is not 
provided in such contract; or be deemed to 
be a party to this agreement for any pur- 
pose; or be responsible for the validity of 
this agreement; or be required to look into 
the terms of this agreement or question any 
act of the committee or trustee hereunder; 
or be required to see that any action of the 
committee or trustee is authorized by this 
agreement. Any such issuing company shall 
be fully discharged from any and all liability 
for any amount paid to the trustee, or in 
accordance with its direction; and no issu- 
ing company shall be obligated to see to the 
application of any moneys so paid by it. 
Any such issuing company shall be fully 
protected in taking or permitting any ac- 
tion on the faith of any instrument executed 
by the committee, in its name as commit- 
tee, or by the trustee in its name as trustee, 
and shall incur no liability for so doing. 


ARTICLE XII 


Rights of Company to Discontinue or 
Amend 


12.1 It is the expectation of the com- 
pany that it will continue this pension plan 
and the payment of its contributions here- 
under indefinitely; but continuance of the 
plan is not assumed as a contractual obliga- 
tion of the company; and the right is re- 
served by the company at any time to reduce, 
suspend or discontinue its contributions 
hereunder. 


12.2 Except as herein limited, the com- 
pany shall have the right to amend this 
agreement at any time to any extent that it 
may deem advisable. Such amendment shall 
be stated in an instrument in writing, exe- 
cuted by the company as prescribed in Para- 
graph 10.1 (a). Upon delivery of such in- 
strument to the trustee, this agreement shall 
be deemed to have been amended in the man- 
ner therein set forth, and all participants 
shall be bound thereby, provided, however: 


69 


(a) That no amendment shall increase 
the duties or liabilities of the trustee or the 
committee without their respective written 
consents ; 

(b) That no amendment shall have the 
effect of vesting in the company any inter- 
est in or control over any of the contracts 
issued pursuant hereto or over any other 
property subject to the terms of this trust; 

(c) That no amendment shall have any 
retroactive effect so as to deprive any par- 
ticipant or beneficiary of any benefit already 
accrued; save only that no amendment made 
in conformance to mandatory provisions of 
the Federal Internal Revenue Code or any 
other statute relating to employees’ trusts, 
or any official regulations or rulings issued 
pursuant thereto, shall be considered pre- 
judicial to the rights of any participant or 
beneficiary. 


ARTICLE XIII 
Termination of Trust 


13.1 This trust shall terminate upon the 
happening of any of the following events: 
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(a) Legal adjudication of the company 
as bankrupt; a general assignment by the 
company to its creditors; or dissolution of 
the company; 

‘b) Lapse of all contracts held by the 
trustee through failure of the company to 
pay premiums and exhaustion of all rights 
to borrow under the policies. 


(c) Discontinuance by the company upon 
notice delivered to the trustee, executed by 
the company as prescribed in Paragraph 
10.1 (a). 

(d) [OPTIONAL in States where there 
is no statutory exemption from operation of 
the common-law rule against perpetuities: 
Upon the expiration of twenty-one years 
after the death of the last surviving partici- 
pant or beneficiary who was living on the 
date of execution of this agreement. ] 

13.2 Upon any such termination, the 
trustee shall transfer to each participant, 
LOPTIONAL:" and to each terminated em- 
ployee for whose benefit contracts may be 
held] by suitable instrument of transfer and 
delivery thereof, all contracts held for his 
account; and shall release to all who are 
then receiving pension benefits such inci- 
dents of ownership as the trustee may have 
in their respective contracts. After deduct- 
ing its expenses in connection with the 
liquidation of the trust, the trustee shall 
distribute all other assets remaining in the 
trust among the then participants in the 
manner following: to each participant in 


the ratio that the contributions made to the - 


trust on his behalf bear to the total con- 
tributions made to the trust on behalf of 
all participants among whom such distribu- 
tion is being made. Such distribution hav- 
ing been made, the trustee shall be dis- 
charged from all obligation in the trust and 
no participant or beneficiary shall have any 
further right or claim therein. 


ARTICLE XIV 
Provisions to Prevent Discrimination 


14.1 Notwithstanding any provisions in 
this agreement to the contrary, during the 
first ten years after the effective date here- 
of, the benefits provided by the company’s 
contributions for participants whose annual 
benefit provided by such contributions will 
exceed $1,500, but applicable only to the 
twenty-five highest paid employees as of the 
time of establishment of the plan (includ- 


This option ties to the options for deferred benefits in 
9.2. 
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ing any such high-paid employees who are 
not participants at that time but may later 
become participants) shall be subject to the 
following conditions: 

14.2 (a) Such benefits shall be paid in 
full, including any withdrawal values avail- 
able to a living participant and any death 
or survivor’s benefits on behalf of a partici- 
pant who dies after retirement, which have 
been provided by the company’s contribu- 
tions not exceeding the larger of the follow- 
ing amounts: 


(1) $20,000; or 

(2) An amount equal to 20% of the first 
$50,000 of the participant’s average 
regular annual compensation multi- 
plied by the number of years since 
the effective date of this agreement. 


(b) If the plan is terminated or the full 
current costs thereof have not been met at 
any time within ten years after the effective 
date, the benefits which any of the partici- 
pants described in 14.1 may receive from 
the company’s contributions shall not ex- 
ceed the benefits set forth in (a) herein. 

(c) If a participant described in 14.1 
leaves the employ of the company or with- 
draws from participation in the plan when 
the full current costs have been met, the 
benefits which he may receive from the com- 
pany’s contributions shall not at any time, 
within the first ten years after the effective 
date, exceed the benefits set forth in (a) 
herein. 

(d) These conditions shall not restrict 
the full payment of any insurance, death or 
survivor’s benefits on behalf of a partici- 
pant who dies while the plan is in full effect 
and its full current costs have been met. 

(e) These conditions shall not restrict 
the current payment of full retirement bene- 
fits called for by the plan for any retired 
participant while the plan is in full effect 
and its full current costs: have been met 
[REQUIRED if employees contribute: nor 
do they in any event restrict the payment of 
any benefits provided by a participant’s own 
contributions. ] 

(f) In the event of termination of the 
plan within ten years after the effective 
date, distributions to all participants other 
than the participants described in 14.1 shall 
include an equitable apportionment among 
such other participants of all excess benefits 
purchased by company contributions for the 
participants described in 14.1, in the man- 
ner following: to each such other partici- 
pant in the ratio of the company contribu- 
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tions on his behalf to total company con- 
tributions to all participants among whom 
such distribution is being made. 


14.3 Notwithstanding any provisions in 
this agreement to the contrary, the annual 
contribution by the company for the benefit 
of participants owning, directly (or indi- 
rectly through ownership by the partici- 
pant’s spouse or lineal descendants) more 
than 10% of the voting stock of the com- 
pany, shall be limited in the aggregate to 
30% of the company’s total annual contribu- 
tion. 


ARTICLE XV 
Miscellaneous 


15.1 Participation in this trust shall not 
give any employee the right to be retained 
in the company’s employ, or any right or in- 
terest in this trust other than is herein pro- 
vided. 

15.2 The headings and sub-headings in 
this agreement are inserted for convenience 
of reference only and are not to be consid- 
ered in construction of the provisions here- 
of. 


15.3 This agreement may be executed in 
any number of counterparts, each of which 
shall be deemed an original, and said coun- 
terparts shall constitute but one and the 
same instrument, which may be sufficiently 
evidenced by any one counterpart. 

15.4 This agreement and the trust hereby 
created shall be construed, administered and 
governed in all respects under and by the 
kk fk RR CE Sek eS 

IN WITNESS WHEREOF, the company 
and the trustee have caused these presents 
to be executed by their duly authorized offi- 
cers and their corporate seals to be hereun- 
to affixed the day and date first above writ- 
ten. 

A. B. C. INC. 
By 


ATTEST . 
XYZ TRUST COMPANY 
By 
ATTEST: 





The foregoing specimen pension trust 
agreement is available in a specially printed 
edition (large type and no advertising) for 
personal use and for distribution to attor- 
neys, underwriters and others. Address in- 
quiry to Service Editor, Trusts and Estates, 
50 E. 42nd St., New York 17. 
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Whats the Answer? 


Trustee Beneficiaries of life insurance 
face many questions like these: 


Can trustees elect the income options? 

Can you repay policy loans in order to 
apply as much money as possible 
under the policy providing the best 
options? 

Can you get options not shown in the 
policy? 

What income is available? 

Can a child’s funds be accumulated at 
interest to age 21 and then used for 
a life income? 


ANSWERS are in 
SETTLEMENT OPTIONS, a 285 page 
book available from Flitcraft Incorporated, 
Oak Park, Illinois. If estates in your trust 
have life insurance, you need this book. 


More than 7,000 answers to 147 
questions. 


60 largest life insurance companies 
included. 


More than 200 pages of tables. 
Price $2.50 postpaid 


Discount of 10% for cash with order 


See Trusts and Estates 
Pages 123, 213, 288 and 292 
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N. Y. Certified Public Accountant, Nov. 
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RESOURCES 
eee ene es ON ID oi ca ns nc vo wicca e cc's eecciccwe $ 532,083,248.34 
United States Government Obligations 1,821 033,424.67 
OChttee Bonds and Securities... ....5 wc ccc cece cc ec wee 52,615,154.15 
i Se ls ah Gi Se ora brea Atal oles ws 398, 352,051.06 
Stock in Federal Reserve Bank 3,600,000.00 
Customers’ Liability on Acceptances..................... 1,209, 747.35 
Income Accrued but Not Collected 7,269, 446.67 
Banking House 10,800,000.00 


$2,826,963,072.24 


LIABILITIES 


ERO al ge eg re ee Ce en a ee $2,646,721 ,523.86 
I Pe cr eo Mc cei Stag, a hs Ale Fae wR a 1,251,371.35 





Reserve for Taxes, Interest, and Expenses................ 13,207,331.03 
Reserve for Contingencies 18,105,515.74 
Income Collected but Not Earned 205,913.09 
Capital Stock 60,000,000.00 
Surplus 60,000,000.00 
Undivided Profits 27,471,417.17 


$2,826,963,072.24 


United States Government obligations and other securities carried at 
$725,513,549.99 are pledged to secure public and trust deposits and for 
other purposes as required or permitted by law 








Member Federal Deposit Insurance Corporation 
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MODEL PROBATE CODE 


Commentary on Provisions of Suggested Code 


R. G. PATTON, Minneapolis 
Chairman; Committee on Model Probate Code 


N many states an outmoded judicial or- 

ganization and an inadequate procedure 
hamper the functioning of probate courts 
and breed delay and injustice. Even where 
the legal devices conceived by the legislator 
are reasonably well adapted to their purpose, 
faulty draftsmanship has rendered probate 
statutes a prolific source of litigation. More- 
over, probate judicial organizations and pro- 
cedural systems have, in many instances, 
been built up piece by piece, with little or 
no regard to considerations of coherence 
and consistency in the body of legislation as 
a whole. At the present time extensive re- 
form in the probate law is under way in a 
number of states, and it is entirely possible 
that the movement may become nation-wide 
in extent. To provide an adequate and au- 
thoritative guide for such legislation, a sub- 
committee of this Committee has prepared a 
Model Probate Code. (That committee is 
composed of the chairman; Professor Lewis 
M. Simes of University of Michigan Law 
School; Professor Thomas E. Atkinson, now 
of New York University School of Law; 
Paul Basye of San Francisco, formerly of 
the Michigan Law School staff; assisted by 
Miss Elizabeth Durfee of the Michigan Law 
School’s research staff.) 


It is important to bear in mind that this is 
a model code, not a uniform act. Its objective 
is not the attainment of uniformity among 
the several states, but the improvement of 
probate procedure in each of the several 
states in which revision of probate legisla- 
tion is sought. Primarily, it is intended as 
a reservoir of ideas, and of acceptable legis- 
lative formulations of those ideas, from 
which legislative committees may draw the 
frame-work of new probate codes. 


Background of Preparation 


WF EFORE any part of this Code was 
i Ddrafted, the statutes of all common law 
American states were read and classified. In 
addition, an examination was also made of 
the case law with respect to particular prob- 
lems, and of the legislative history of par- 
ticular provisions.* 


While a critical, comparative study was 
made of existing probate statutes, the task 
was not limited to a selection of the best 
form bound in the statute books. Sometimes 
it was necessary to proceed along new lines 
in view of the fact that no satisfactory leg- 
islation could be found. Extensive litigation 
on a question was taken as some indication 
that the rules of law should be clarified. If 
the subject matter was of a sort which could 
be satisfactorily dealt with in statutes, then 
legislation was attempted even though none 
existed before. But not infrequently the 
problem was of a sort which could only be 
solved by judicial pronouncement and not 
by statutory rules. 


Recognizing the excellent work of the Na- 
tional Conference of Commissioners on Uni- 
form State Laws, it was agreed that, in 
drafting the Model Probate Code, legislation 
promulgated by the Commissioners should 
be incorporated wherever the same subject 
matter had been dealt with. Accordingly, the 
following Uniform or Model Acts have been 
incorporated in this Code at the points indi- 
cated : 


Model Execution of Wills Act, §§45 to 50. 

Uniform Act Governing Secured Cred- 
itors’ Dividends in Liquidation Pro- 
ceedings, §139. 

Uniform Ancillary Administration of Es- 
tates Act, Part V. 

Uniform Powers of Foreign Representa- 
tives Act, Part V. 

Uniform Veterans 
Part IV. 


Guardianship Act, 


Other Acts promulgated or in preparation 
by the Commissioners might prove useful 
to the draftsman of a probate code. 


*While much of the research incident to the prepara- 
tion of the Code has been preserved only in the form 
of unpublished memoranda, in a few instances it has 
crystallized in the form of law review articles. The 
following are by-products of this research: Simes and 
Basye, “The Organization of the Probate Court in 
America,” 42 Mich. L. Rev. 965 (1944), 43 Mich. L. 
Rev. 113 (1944); Basye, “‘The Venue of Probate and 
Administration Proceedings,’ 43 Mich. L. Rev. 471 
(1944); Simes “The Administration of a Decedent’s 
Estate as a Proceeding in Rem,” 43 Mich. L. Rev. 675 
(1945). 





Adapting to Local Situation 


N some jurisdictions it will be impractic- 

able to enact this Code without a few 
modifications for the purpose of adapting it 
to local conditions. It will have to be fitted 
into the local judicial organization; for it 
must be remembered that the scheme pre- 
sented herein contemplates a probate court 
which is an integral part of the judicial or- 
ganization of the state. It is particularly 
important, in adapting this Code to local 
conditions, to determine whether it is in con- 
flict with provisions of the State Constitu- 
tion. Great care has been taken to avoid pro- 
visions in the Code which may conflict with 
usual constitutional provisions. Moreover, a 
reference to such constitutional questions 
has been made in a number of the comments. 
But it is obviously impracticable to discuss 
or refer to every constitutional provision 
which might, in one particular state, be in 
conflict with a provision of this Code. 


Doubtless it would require a constitution- 
al amendment in some states to abolish the 
probate court as a separate Court and to 
give exclusive original jurisdiction in pro- 
bate matters to the trial court, as is here 
advocated. For this reason, alternative lan- 
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guage has been inserted in this Code, when- 
ever necessary, to permit a separate probate 
court. But it is believed that it is so essential 
to the satisfactory operation of this Code 
that the court which has jurisdiction over 
probate matters be coordinate with the 
court of general jurisdiction, in a state 
where it is not the same court, that a change 
in the constitution should be sought to bring 
about this result where it is not possible 
otherwise. 


Explanations and Alternatives 


UCH of the product of the research 

incident to the preparation of this 
Code has been preserved in Appendix A. 
There it is possible to find a summary of 
existing statutes on important questions 
dealt with. For the draftsman who seeks a 
somewhat different solution of the problem 
from that advocated in the language of the 
code, the Appendix provides a method of 
finding related legislation. 

The comments, while serving also to pre- 
serve some of the results of the research, do 
much more. They are an official part of the 
Code and suggest the rationale of all impor- 
tant sections. Where a model in existing leg- 
islation has been used, the source is cited. 

In keeping with the primary objective of 
this Code to make it a guide to draftsmen 
and not a uniform act, suggestions for al- 
ternative statutory provisions have some- 
times been inserted in the comments to the 
respective sections. Sometimes this was done 
because of a difference of opinion on the 


" part of the members of the drafting com- 


mittee. Sometimes it was due to a feeling 
that, although one solution of a given prob- 
lem was ordinarily to be preferred, another 
solution was not seriously objectionable and 
might, under some circumstances, be actual- 
ly more desirable. 


General Plan of the Code 


ba some probate codes an attempt is made 
to consolidate to a very considerable ex- 
tent provisions for the administration of 
decedents’ estates, testamentary trusts and 
estates under guardianship. Thus provisions 
for bonds, letters, accounting and discharge 
may be found in a division of the code pro- 
viding for fiduciaries in general. That plan 
has not been followed herein. It was felt 
that in selecting language which applies to 
all types of fiduciaries, much might be lost 
in the way of precision. and detail, and that 
it would be better to draw the provisions for 
decedents’ estates first and then prepare a 
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separate part on Guardianship in which 
cross references might be made to analogous 
provisions in the part on decedents’ estates 
wherever possible. 


Parts I and V of the Code have general 
application to decedents’ estates, guardian- 
ships and testamentary trusts. Indeed, Part 
I, being concerned largely with general pro- 
visions as to probate procedure, would com- 
preherid any proceeding within the probate 
jurisdiction. Part V on “Ancillary Admin- 
istration and Powers of Foreign Fiduciar- 
ies” is simply an incorporation of two acts 
prepared by the Conference of Commission- 
ers on Uniform State Laws. Since the plan 
of the Commissioners was to deal indiscrim- 
inately with decedents’ estates, guardian- 
ships and testamentary trusts, that plan is 
necessarily involved in this Part. Part II, on 
“Intestate Succession and Wills” is largely 
concerned with the two branches of substan- 
tive law indicated in its title. Part III is 
mainly procedural and covers the subject of 
“Administration of Decedents’ Estates.” 
Part IV is devoted to the subject of Guard- 
ianship.” 


Features of the Code 


CODE which merely presents a well 

drawn formulation of ideas commonly 
found in existing probate legislation would 
be worth promulgating. But this Code does 
something more. While it is a careful codifi- 
cation of the Anglo-American system of pro- 
bate law, it seeks to improve that law at cer- 
tain points. 

Probate Judge to be Same as or Co-ordi- 
nate with Trial Judge. It provides a court 
organization co-ordinate with, and a part of, 
the trial court of general jurisdiction. See 
$6. In the early histor* of our probate law 
our probate courts were commonly regarded 
as inferior tribunals. But the tendency in a 
number of states has been to give them a 
status more nearly like that of the trial 
court. Indeed, in some states the trial court 
of general jurisdiction is the court which 
sits in probate matters. It is believed that 
such a type of judicial organization is desir- 
able. There is no more reason for separate 
probate courts in most localities than there 
is for separate criminal courts. But, far 
more important than the matter of separa- 
tion of function, is the proposition that the 
judge in probate matters should be as well 
qualified and should receive as large a sal- 
ary as the trial judge. This Code is so drawn 
that it can be enacted whether a separate 
probate court is desired or whether the 


75 


judge of the trial court of general jurisdic- 
tion is given jurisdiction over probate mat- 
ters. But neither this nor any other probate 
code will function entirely satisfactorily un- 
less the judge in probate matters is as well © 
qualified for his office as the trial judge. 


General Administration Without Notice. 
The Code permits probate and the appoint- 
ment of an executor or a general adminis- 
trator without requiring prior notice to in- 
terested parties. See §68. This accords with 
the practice of a considerable number of 
states. On the other hand, in another large 
group of states, neither an executor nor a 
general administrator can be appointed 
without reasonable notice to interested par- 
ties. The difference between these two pro- 
cedures is not as great as might at first be 
supposed. Under this Code, if no notice is 
given prior to the appointment of the per- 
sonal representative, notice must be given as 
soon as the appointment is made, and inter- 
ested parties then have an opportunity to 
come in and have all matters re-heard which 
were passed upon prior to the notice. On the 
other hand in states where notice is required 
prior to the appointment of an executor or 
a general administrator, statutes permit the 
appointment of a special administrator 
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without notice. The advantage of the ap- 
pointment of an executor or general admin- 
istrator without notice is that some one may 
take charge of the estate and preserve it as 
soon as the decedent dies. Nor is there the 
additional expense of a special administra- 
torship. However, under this Code a court 
or an interested party may always require 
notice. Or a court could adopt a rule requir- 
ing notice in all cases, if it so desired. 


Court to Have Jurisdiction over Land. 
The modern tendency is to give the probate 
court more and more jurisdiction over the 
lands of the decedent. There is no good rea- 
son why probate jurisdiction should not ex- 
tend just as fully to a decedent’s lands as to 
his personalty. This Code so provides. See 
§§6, 84, 152, 183. While the personal repre- 
sentative does not take title to the lands of 
the decedent nor to his personalty, he is en- 
titled to possession of both unless the court 
otherwise orders in a particular case. 

Only One Contest Permitted. One of the 
objections to existing probate procedure 
which this Code seeks to obviate is the wide 
latitude given to will contests. If the proce- 
dure to probate the will is with notice to in- 
terested parties there is no good reason why 
more than one trial and one appeal of the 
issue of will or no will should be permitted. 
Yet in some states a trial de novo of the is- 
sue is permitted in the trial court of gen- 
eral jurisdiction as a matter of course after 
the issue has already been determined in the 
probate court. In this Code, with one excep- 
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tion, it is provided that, if the will is admit- 
ted to probate on notice to interested par- 
ties, no further trial of the issue is permit- 
ted. See § 73. An interested heir must take a 
true appeal to a superior court. The one ex- 
ception is: If the basis of contest is another 
will, then a contest is permitted on that 
ground at any time before final distribution 
of the estate is ordered. See § 73. 


Notice to Creditors Combined with No- 
tice as to Appointment of Personal Repre- 
sentative. In this Code the published notice 
to creditors and the notice of the appoint- 
ment of the personal representative are 
combined; or, if notice by publication is 
given prior to the hearing for the appoint- 
ment of a personal representative, then the 
notice to creditors is combined with that 
notice. See §§ 69, 70. In small estates the 
cost of publication of notices is an important 
item, and these provisions are designed to 
reduce that expense. 


Time Schedule to Insure Speedy Adminis- 
tration. Throughout this Code time provis- 
ions have been fixed with a view to securing 
as speedy an administration as is consistent 
with justice to all interested parties. A 
schedule summarizing these periods of time 
is found in Appendix B. It should be pointed 
out that any such legislative determination 
of periods of time is necessarily somewhat 
arbitrary and legislative bodies may some- 
times find it advisable to modify the periods 
to suit their own particular problems. How- 
ever, it must be noted that, in the time pe- 
riods for various procedures, one period can 
be modified only in relation to other time 
periods. Thus, the surviving spouse should 
not be compelled to elect until the time for 
the filing of creditors’ claims has expired. 
Hence, if modificati®n is to be made in pro- 
cedural provisions as to time, the time 
schedule in Appendix B should first be con- 
sulted., 


Order of Distribution Significant in De- 
termining Title. In this Code the order of 
distribution and not the order admitting the 
will to probate is the significant decree in 
determining the title to the real and per- 
sonal property of the decedent. See § 183(c). 
Every effort has been made to render the 
order of distribution conclusive in deter- 
mining who are the successors in interest of 
the decedent. It is believed that much uncer- 
tainty and consequent litigation will there- 
by be avoided. 


Reduction in Number of Appeals. One of 
the evils of existing probate procedure is 
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that, since nearly every probate court order 
is appealable, a whole series of appeals to 
the higher court is possible with consequent 
delays and expense. To reduce this evil, pro- 
vision has been made permitting the appel- 
late court to review prior orders as well as 
the particular order from which the appeal 
is taken. See § 20. It is expected that with 
such legislation in force, litigants will not 
usually appeal from anything but the final 
order of distribution, the order admitting 
the will to probate or the order appointing 
the personal representative. 


Dispensing with Administration. This 
Code presents several provisions to take care 
of cases where it might be desirable to dis- 
pense with administration in whole or in 
part. See §§ 86 to 92. While it is believed 
that there are definite limits beyond which 
provisions dispensing with administration 
should not go, within those limits the rules 
should be carefully worked out by appro- 
priate legislation. 


Omitted Matters 


OME subjects are excluded from this 
Code because such provisions are inher- 
ently undesirable; others are excluded 
merely because it was impracticable, as a 
matter of draftsmanship, to include them. 
While statutes are found in a number of 
states providing for public administrators, 
no such provision is included herein or is 
recommended. It is believed that a common 
result of establishing the office of public ad- 
ministrator is to encourage the official ad- 
ministration of estates solely because of the 
fees involved, although such administration 
may be entirely unnecessary. 

No special provisions are included herein 
concerning the probate of lost or destroyed 
wills. See, however, Section 64(a) and 65(e) 
of the Code. Where such statutes have been 
enacted it is believed that their operation 
has not been entirely satisfactory. Formal 
restrictions on the probate of such wills 
have often been found to be too rigid; and 
it would seem impossible to lay down any 
hard and fast rules which would work justly 
in all cases. This matter is best developed 
in the case law. 

After careful consideration it was deter- 
mined to exclude any legislation on ante- 
mortem probate. The practical advantages 
of such a device are not great in view of the 
fact that few testators would wish to en- 
counter the publicity involved in such a pro- 
ceeding. 
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The Code makes no attempt to deal with 
problems of ademption. Much well merited 
criticism has been directed toward the pres- 
ent state of the law.* But the problems are 
believed to involve a subject matter which 
can better be handled by unwritten law than 
by statutes. If some of the courts would 
adopt a less rigid definition of a specific 
legacy, many of the difficulties would dis- 
appear without legislation. 


No provisions are presented with respect 
to the effect of the murder of the testator or 
intestate by a person interested in his es- 
tate. Any adequate legislation on this sub- 
ject would extend far beyond the probate 
field and include analogous problems _ in- 
volved in the murder of the insured by the 
beneficiary of a life insurance policy, the 
murder of a life tenant by a remainderman, 
and the murder of a joint tenant or tenant 
by the entireties by a co-tenant. Moreover, 


*See Mechem, “Specific Legacies of Unspecified 
Things — Ashburner ‘v. Macguire Reconsidered,’’ 87 
U. of Pa. L. Rev. (1939); Page, ‘“‘Ademption by Ex- 
tinction: Its Practical Effects,’’ (1943) Wis. L. Rev. 
11; Warren, “‘History of Ademption,’”’ 25 Iowa L. Rev. 
290 (1940). 
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an adequate statement of common law doc- 
trines covering these situations is to be 
found in the Restatement of the Law of 
Restitution, §§ 187-189 (1937.), and, if the 
courts adhere to this Restatement, little, if 
any, legislation will be needed. Where, as in 
some States, the murderer of the decedent 
may take as heir or devisee, legislation 
would be desirable.** 


Aside from the fact that testamentary 
trusts are partially treated within the scope 
of Part I and Part V, no provisions are in- 
cluded on this subject. A probate code might 
well contain a separate part devoted solely 
to the subject of testamentary trusts. How- 
ever, no good reason is perceived why tes- 
tamentary trusts should, for most purposes, 
be differentiated from inter vivos trusts; 
and a judicial organization which gives to 
one set of courts exclusive jurisdiction over 
testamentary trusts and to another exclu- 
sive jurisdiction over inter vivos trusts is 
open to criticism. If the judge having pro- 
bate jurisdiction is also the judge of the 
trial court of general jurisdiction, then this 
difficulty does not arise. If, however, there 
is a separate probate court, with jurisdic- 
tion over testamentary trusts, then some- 
thing more on this subject in a probate code 
may be desirable. However, a better solu- 
tion of the problem, even in that situation, 
would be to enact a separate body of statute 
law entirely outside the probate code, deal- 
ing with both testamentary and inter vivos 
trusts. 


No provisions for the administration 
of partnership estates when a deceased part- 
ner dies has been included. Several states 
have statutes providing that unless the sur- 
viving partner files a bond with the probate 
court, the personal representative of the 
deceased partner may administer the part- 
nership estate upon giving an additional 
bond. Kan. Gen. Stat. (Supp. 1943) §§59- 
1001 to 59-1005; Mo. Rev. Stat. Ann. (1942) 
§§ 81 to 93. In these states the administra- 
tion of partnership estates upon the death 
of a partner is brought more or less com- 
pletely under the jurisdiction of the probate 
court. While the provisions afford security 
to parties in interest, they have caused com- 
plications in the settlement of partnership 
estates and have produced much litiga- 


**For helpful suggestions as to legislation on the 
subject, see Wade, “‘Acquisition of Property by Wil- 
fully Killing Another—A Statutory Solution,” 49 Harv. 
L. Rev. 715 (19386). 
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tion.*** These statutes have been held to be 
inconsistent with section 37 of the Uniform 
Partnership Act providing for winding up 
by the surviving partner.+ Hence the Model 
Probate Code contains no provision regard- 
ing partnership property except for inclu- 
sion in the inventory of the decedent’s pro- 
portionate share of any partnership. See 
§ 120. 


However, it is is suggested that the Uni- 
form Partnership Act should be included in 
the statutes of a state. 


[Committee Personnel, in addition to 
those previously mentioned are: Mary F. 
Lathrop, Denver; Eleanor S. Burr, Boston; 
Edgar M. Bowker, Whitefield, N. H.; Wil- 
liam H. Faust, Indianapolis; Hubert D. 
Henry, Denver. ] 


(3rd ed. 1923) §§ 
128 to 130; annotation, 121 A.L.R. 860. 

+Davis v. Hutchinson (C.C.A. 9th 1929) 36 F. 
309. 


(2d) 


Lawyer-Trustee Policies 


A Statement of Policies on relations between 
trust institutions and attorneys has been adopt- 
ed by the Trust Section of the Texas Bankers 
Association and the State Bar. The Statement, 
which is patterned after that promulgated by 
the National Conference Group (see Oct. 1941 
Trusts and Estates 381); was worked out by a 
Conference Group consisting of Melvin F. Ad- 
ler, C. K. Bullard and William P. Goar, repre- 
senting the Bar; and George W. Briggs, Sam 
A. Chapman, George M. Irving and Guy Price, 
representing the fiduciaries. They recommend- 
ed to local associations the creation of joint 
conference committees to implement the prin- 
ciples established by the Statement. 





Trust Companies Win First Round 


Word comes, just as we go to press, that 
Circuit Court Judge Burnett has ruled in fav- 
or of the Louisville trust companies in the 
local bar’s action against them for alleged 
unauthorized practice of the law. The Court 
holds that the trust officers are authorized to 
perform all acts which they are now perform- 
ing such as preparing wills in which their in- 
stitution is named, probating them, filing 
court settlements, etc. The case will be appeal- 
ed to the Kentucky Court of Appeals. 
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MANUFACTURERS 
TRUST COMPANY 


Condensed Statement of Condition as at close of business 


December 31, 1945 


RESOURCES 


Cash and Due from Banks . . . $ 609,972,505.24 
U.S. Government Securities . . 1,507,987,636.12 


U. S. Government Insured F. H. A. 
ee. « «2 sea 4,329,535.93 


State and Municipal Bonds . . 33,047,708.67 
Stock of Federal Reserve Bank , 2,475,000.00 
Other Securities, . . . 23,302,510.15 


Loans, Bills Purchased and 
Bankers’ Acceptances , 480,489,935.84 


es gk ie aes 8,462,693 .45 
Banking Houses. . «. © « *& 11,471,030.67 
Other Real Estate Equities ,. . . 377,726.73 
Customers’ Liability for Acceptances 5,130,495 .28 
Accrued Interest and Other Resources 6,137,691.09 

$2,693,184,469.17 


LIABILITIES 


Capital, ., . . $41,250,000.00 
re 41,250,000.00 
Undivided Profits . 30,637,360.54 $ 113,137,360.54 
Reserve for Contingencies , . . 9,391,073.68 
Reserves for Taxes, 

Unearned Discount, Interest, ete. . 7,129,420.85 
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TRUST AND PROBATE DECISIONS, 1944-1945 


E. S. LINDEMANN 


Vice President & Trust Officer, The National City Bank of Cleveland 
Committee Chairman 


Charitable Trusts 


This is the first authoritative statement in 
Ohio that under General Code Section 10512-8 
a bequest for the permanent care of a cem- 
etery lot is valid and does not violate the rule 
against perpetuities. Held, also, that a gift 
is a public charity where there is a benefit 
to be conferred on the public at large or some 
portion thereof, or upon an indefinite class of 
persons, and the fact that a testator desires 
to have his name associated with the charity 
and to perpetuate it does not alter the char- 
itable character of the bequest. Here a park 
was to carry the testator’s name. So long as it 
does not become impossible, impracticable, in- 
expedient or illegal to carry out the trust 
purpose, a court of equity will not change the 
testator’s scheme by applying the doctrine of 
cy pres. Heinlein v. Elyria Savings & Trust 
Company, Executor and Trustee, 75 O.A. 353. 


Widow’s Election 


The Testator left nothing to his wife by his 
will and put in a provision that if she pre- 
vailed in an election to take against the will, 
then so much of his estate as she might re- 
ceive under such election should be put in trust 
for payment of income to her for life with 
the principal on her death to go to other bene- 
ficiaries. Held, that the widow had an uncondi- 
tional right to elect to take her intestate share 
against the will under Decedent Estate Law, 
Sec. 18. In re Filor’s Will 56 N.E. (2d) 585 
(N.Y. 1944). 


An antenuptial agreement was made in 1921 
in which the wife agreed that she would not 
contest her husband’s will or make any claim 
against her husband’s estate. The wife’s com- 
mittee sought to exercise the wife’s right of 
election under Sec. 18 of the Decedent Estate 
Law. Held, the clause of Sec. 18 permitting 
waiver of the right of election is applicable, 
citing the section’s specific reference to agree- 
ments executed prior to its effective date, Sept. 
1, 1930. In re Phillips Estate, 58 N.E. (2d) 
504 (N.Y. 1944). 


The testator, a citizen of the United States, 
domiciled in Switzerland, wrote out his will 
in English, and thereafter had a codicil writ- 
ten in French, in which, pursuant to treaty, 
he elected to have his property pass by the 
law of his domicil of origin (Pennsylvania) 
and by which he gave all his property to his 
relatives in the United States, “it being under- 
stood that my wife shall receive the compul- 


sory portion as provided by law in proportion 
as the successional law of my country pre- 
scribes.” Under Pennsylvania law the only 
right of the wife is to elect to take an intestate 
share. The wife was mentally incompetent and 
an ancillary guardian was appointed. Held, no 
gift of an intestate share was intended, the 
testator merely expressing his willingness that 
she take the share (whatever it was) which he 
erroneously believed the law of Pennsylvania 
gave her. In re Harris, 41 A. (2d) 715 (Pa.). 


X and his wife Y owned stock, standing in 
the names of “X or Y or survivor.” X died first 
and Y five years later. X gave the residue 
of his estate to his wife for life, to use the 
income and so much of the principal as she 
needed for her support, etc., and on her death, 
out of what was left, he bequeathed “my 
shares” to R. Held, this was a specific bequest 
of the stock to R. on the wife’s death. Ac- 
cordingly, although the title to the stock passed 
to Y by ownership, she was forced to make an 
election between the two inconsistent positions, 
(1) of accepting the benefits under the will, 
with the consequent giving up of her rights 
in the stock except those the will gave her, or 
(2) renouncing all benefits under the will and 
claiming the stock as surviving joint tenant. 
By accepting the provisions of the will for 
nearly five years, it is now too late for her 
estate to claim the stock. Thurlow v. Thurlow, 
56 N.E. (2d) 902 (Mass., 1944). 


Bolles by will gave his wife all tangible per- 
sonal property and left the remainder of his 
property to the Trust Company to be managed 
in accordance with the terms of a trust agree- 
ment then in existence. The will provided that 
the property given thereunder and the pro- 
vision made for his wife in the trust agree- 
ment “shall be taken by her in lieu of all 
of her rights, by law of dower or otherwise.” 
The wife elected to take under the law rather 
than under the will and to have her statutory 
right set off to her and claimed the right to 
thus invade the trust estate. She also asserted 
the invalidity of the trust. Held, the terms of 
the existing trust are incorporated by refer- 
ence into the will. The agreement does not 
preclude testator’s widow from claiming a dis- 
tributive share of the property devised to such 
trust where she elects to take 
statute. The widow may assert her right to a 
distributive share of the property already in 
the trust as well as the property coming to 
such trust under the will. The testamentary 
disposition of the property in favor of the 
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prior trust is valid in all other respects. Bolles 
v. Toledo Trust Company, 144 O.S. 195 (1944). 


Held, widow electing to take under the law, 
takes her distributive share by way of inheri- 
tance as though it came from her husband 
and takes her quantitative share in all real 
estate as an estate of inheritance, subject only 
to the right of the executor to sell, if neces- 
sary, to pay debts of the estate. If a sale is 
not required, she is entitled to her share of 
the rentals from the date of the death of the 
husband. Barlow v. Winters National Bank & 
Trust Company, 145 O.S. 270. 


Life Tenant — Remainderman 


Ryan was life beneficiary and co-trustee of 
certain trusts under his father’s will. The 
trustees purchased a residence for the use of 
Ryan and he agreed to pay all carrying 
charges and an additional $10,329.40 as annual 
rent. Later the lease was modified, reducing 
the annual rent to $10 during Ryan’s life but 
reinstating the original rent at the time of 
his death. After his death, the executors 
sought to recover from the trustees the amount 
of the income which had accrued during his 
lifetime. The surviving trustees contended that 
rent falling due after the son’s death was a 
charge upon the accrued income. Also an “ex- 
tra” stock dividend. was declared by a com- 
pany during the son’s lifetime. It was paid 
out of earnings accumulated by the corpora- 


tion subsequent to the purchase of the stock 
by the trusts. The executors contended that 
the New York Legislature limited “any divi- 
dend payab'e in stock” as used in the Personal 


Property Law (Sec. 17a) by the definition 
of a stock dividend contained in the Tax Law 
(Sec. 350 Subdiv. 8) and hence the “extra” 
dividend in stock should be income rather than 
principal as required by the Personal Property 
Law since it did not meet the technical re- 
quirements of the “‘stock dividend” of the Tax 
Law. Held, for the executors on the first count; 
against the executors on the second. In re 
Ryan’s Estate, 60 N.E. (2d) 817 (N.Y. 1945). 


A trust held stock in Standard Oil Co. of 
New Jersey. Standard voted to distribute 
shares in the Consolidated National Gas Co. 
among its stockholders in the proportion of 
one share for each 10 shares held in the 
Standard. This was done in obedience to orders 
from the S.E.C., and no fractional shares 
were to be issued, fractional shares to be paid 
in cash. The vote provided that the value of 
the distributed shares as they stood in the ac- 
counts of Standard (about 48 million dollars) 
should be charged to capital surplus. Standard 
had two surplus accounts, one carried as cap- 
ital surplus, in excess of the amount of the 
distribution, and the other as earned surplus 
which was even larger. Held, the dividend went 
to income. It was not a dividend in liquidation, 
and the capital of the corporation was not 
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affected, as a large surplus remained in both 
surplus accounts. It was the same as if Stand- 
ard had sold the stock and distributed cash. 
Old Colony Trust Co. v. Aymar, 56 N.E. (2d) 
889 (Mass., 1944). 


Testator’s widow acquired five parcels of 
realty by reinvestment of estate funds, and 
took title as “Bettie T. Bruce, wife of said 
George H. Newton for and during her natural 
life ***; at her death *** said property to go 
to the brothers and sisters of George H. New- 
ton, deceased, who may be living at the death 
of Bettie T. Bruce, according to the will afore- 
said.” After Bettie T. Bruce died in 1940, the 
City attempted to assert a lien against the 
several parcels for real estate taxes, which 
had been assessed to the Estate of George 
H. Newton, from 1931 to 1940, inclusive. The 
remaindermen instituted a suit to enjoin the 
City from collecting the unpaid taxes, and to 
remove the assessments as clouds on their 
title. The Tax Code directs every commissioner 
of revenue, on the first day of January in each 
year, to ascertain all real estate in his juris- 
diction and the person to whom the same is 
chargeable with taxes on that day; “the owner 
of real estate on that day shall be assessed 
for the taxes for the year beginning on that 
day.” Held, decree quieting remaindermen’s 
title. The owner of the real estate on January 
first of each year from 1931 to 1940, was Bet- 
tie T. Bruce. She was entitled to and received 
the benefits derived from the use of the prop- 
erty during that period. The taxes properly 
assessed not only created a lien on an interest 
in the property of the tenant for life, but such 
an assessment created a personal liability up- 
on her. The unpaid taxes constitute a claim 
against the personal representative of Bettie 
T. Bruce. The city has no right to subject the 
interest of the remaindexmen to the payment 
of taxes assessed during the life of the tenant 
for life. Stark v. City of Norfolk, 32 S.E. (2d) 
59 (Va.). 


Foreign Beneficiaries 


X died in Massachusetts on August 16, 1942. 
He had a wife and children in Poland, but they 
had not been heard from since the Germans 
invaded Poland, and there was no way of find- 
ing out if they were still living. Accordingly, 
the Public Adm‘nistrator filed a petition for 
distribution to the Treasurer and Receiver- 
General on the ground that the names, resi- 
dence, and relationship of the heirs were un- 
known. The Alien Property Custodian caused 
an attorney to appear in behalf of the wife 
and children. Held, distribution should be or- 
dered to the wife and children and the money 
deposited in the bank for their benefit in the 
name of the judge of probate under G.L. 206, 
Sec. 25-27. This was not a case where there 
were no known heirs; they were known to have 
been in existence three years before the death 

































Ao RED ENS Thre 




















of the decedent; and, there being no proof of 
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actual death, there is a presumption, which 
continues until the contrary is shown, that they 
were living at the death of the intestate. Allen 
v. Mazurowski, 57 N.E. (2d) 544 (Mass., 
1944). 


In California, probate court on petition for 
probate of will acquires jurisdiction by sub- 
stituted service over Russian heirs in German 
occupied territory without notice to Alien 
Property Custodian. Farmers & Merchants 
Bank v. Superior Court, 150 Pac. (2) 241 (Cal. 
Dist. Ct. Ap.). 


Taxation 


The executors sought to charge against the 
corpus of an inter vivos trust a proportionate 
share of the estate taxes assessed against the 
estate because of the inclusion therein for 
tax purposes of a part of the inter vivos trust. 
Held, no part of the estate tax would be 
charged against the inter vivos trust. In re 
Brokaw’s Will, 59 N.E. (2d) 23 (N.Y. 1944). 


Held, income of a trust which is used for 
the support, maintenance and education of a 
settlor’s minor children is taxable to the set- 
tlor, assuming he was under legal obligation 
to support the beneficiaries, to extent income 
is actually so used to discharge duty of sup- 
port. Hopkins v. Commissioner, 29 Ohio Opin- 
ion, 347, (C.C.A. 1944). 


Contest, Revocation or Termination 


Held, evidence not sufficient to rebut the 
presumption, where a will cannot be found 
after the death of the testator, that it was 
revoked by the testator. Lyons v. Bloodworth, 
33 S.E. (2d) 314 (Ga.). 


Jane Armstrong with her husband created 
a trust. The income was to be paid to the set- 
tlors jointly during their lives, thereafter to 
the survivor and the principal was to be dis- 
tributed as the survivor should by his or her 
will. appoint. If there was no appointment then 
the trust fund was to go to the survivor’s 
next of kin under the New York law. Jane 
Armstrong, the survivor, revoked the trust as 
to the one-half contributed by her under sec- 
tion 23 of the Personal Property Law which 
provides that: “Upon the written consent of 
all the persons beneficially interested in a 
trust in personal property,” the creator there- 
of may revoke it. Held, the surviving settlor 
was the only person beneficially interested and 
entitled to revoke the trust created by her. 
Guaranty Trust Co. v. Armstrong, 294 N.Y. 
166 £1945). 


The testator gave the entire income from 
his estate to his son for life and upon the 
death of the son the estate was bequeathed to 
a charity. The son died intestate less than 
five years after his father, and the son’s chil- 
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dren petitioned the court claiming that they 
were “descendants” of the testator (their 
grandfather) and entitled to challenge his will 
under Decedent Estate Law, Sec. 17, because 
it gave more than one-half of his estate to 
charity. Held, the deceased son was the only 
“descendant” who could challenge the will; 
the grandchildren were not “descendants,” as 
that term is used in the statute, with respect 
to the grandfather since the son and father 
were living at the grandfather’s death. In re 
Plaster’s Will, 59 N.E. (2d) 181 (N.Y. 1944). 


In the margin, below the testator’s signa- 
ture and opposite the testimonium clause, ap- 
peared the following notation in the testator’s 
handwriting: “Voided by later will executed 
May 27, 1943, Robert I. Eads.” No other will 
was discovered. Held, the will should have been 
admitted to probate. The only part of the 
statute which could apply would be that which 
provides for revocation by “cancelling—(the 
will) with the intention of revoking it,” ete. 
As the judge found that the marginal notation 
was made with the intention of revoking, the 
only remaining question was whether it con- 
stituted cancellation. Cancellation requires 
some actual defacement of the words of the 
will itself such as scratching out the signature, 
etc. A marginal notation like that in this case 
would have no effect unless it was signed and 
attested in the same manner as a will. Yont v. 
Eads, 57 N.E. (2d) 531 (Mass. 1944). 


X devised a house in trust for her daughter 
and on latter’s death to her three sons, two 
of whom were named as fiduciaries with power 
of sale. All the beneficiaries joined in con- 
veying the house to their father who gave, as, 
only consideration, a mortgage running to the 
sons individually, payable on his death or 
prior sale. On the father’s death, one of the sons 
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sued his administrator for one-third of the 
mortgage. Held, he could not recover. The 
whole transaction was a breach of trust by 
the executors and trustees, and the fact that 
all the beneficiaries joined in it did not cure 
the breach. There was no consideration for 
the transfer running to the trust. The execu- 
tors conveyed the trust property for a con- 
sideration running to themselves individually 
for their own benefit; and this was a violation 
of their duty of loyalty to the trust. Also, the 
transaction operated to terminate the trust, 
in violation of the rule that where the testator 
has fixed the time for the termination of a 
trust it cannot be terminated before its ob- 
jects have been accomplished even with the 
approval of all parties in interest. Whitney v. 
Whitney, 57 N.E. (2d) 913 (Mass. 1944). 


Iowa has reversed its prior decisions and 
now has joined the majority view that a for- 
feiture of rights under the terms of a Will 
will not be enforced where a contest is made 
upon advice of counsel in good faith and for 
probable cause. Further held, the executor was 
the proper party to maintain proceedings to 
determine whether the rights of the contesting 
legatees had been forfeited. In re Conklin’s 
Estate, 17 N.W. (2d) 129 (Iowa). 


Construction of Wills and Trusts 


Inter vivos trust provided for the payment 
of income to settlor’s estranged wife for her 


life, and upon her death to divide the corpus 
into as many equal shares as there were living 
children and/or children of any deceased child. 
During the life of the settlor and his wife, the 


power was reserved to wholly exclude any 
child from any interest under the terms of 
the Indenture. By amendment, gifts to grand- 
dren raised objection. Held, “The express 
the wife were eliminated. Living grandchil- 
dren raised objection. Held, “The express 
power to exclude a child who was a primary 
beneficiary of the trust, carries by im- 
plication a power to exclude grandchildren 
who could only take as representatives of the 
child.” Fidelity Union Trust Co. v. Warren, 38 
A. (2d) 124 (N. J. Ch., 1944). 


Held, a statute voiding testamentary gifts 
to attesting witnesses does not operate to void 
a gift to a spouse of such a witness. Williams 
Estate, 150 Pac. (2d) 336 (Kan.). 


Held, testamentary directions to trustee to 
sell and invest constitute equitable conversion 
as of date of distribution by probate court to 
trustee and income beneficiaries are entitled 
to income from that date. In re Bothwell’s 
Estate 151 Pac. (2d) 298 (Cal. Dist. Ct. Ap.). 


Where a will creates several trusts, one of 
which is invalid because violative of the rule 
against perpetuities, the valid trusts will be 
enforced if the invalid can be eliminated with- 
out destroying the main intent of the trustor 
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or working manifest injustice to other bene- 
ficiaries. In re Micheleti’s Estate, 151 Pac. 
(2d) 833 (Cal.). 


The will gave the residue in trust to pay 
eleven life annuities. “Upon decease of all 
annuitants” the trustees were to pay over the 
trust estate “to my legal heirs and represen- 
tatives, whoever they may be, to be determined 
by, and the distribution to be made in accord- 
ance with, the Statutes of this Common- 
wealth.” The last annuitant died in 1942. The 
legal heirs at the date of death were all an- 
nuitants. Held, the phrase “heirs and repre- 
sentatives” meant heirs determined as of the 
date of death of the last annuitant. The de- 
termining factor in the decision was the use 
of the phrase, “whoever they may be,” thus 
indicating an uncertainty as to who the heirs 
might be, which would not exist if the testator 
had meant heirs at his own death; also the 
phrase, “to be determined in accordance with.” 
At the death of the last annuitant the heirs 
were two grandchildren and two children of 
a deceased grandchild. The grandchildren each 
took one third while the great grandchildren 
divided the other third. The will provided that 
deficiencies in income to pay the annuities 
should be borne pro rata, with a provision for 
making up deficiencies out of later surpluses, 
but the court held that this did not mean mak- 
ing up deficiencies after the death of the an- 
nuitant. Taylor v. Albree, 56 N.E. (2d) 904 
(Mass. 1944). 


The testatrix will provided that if at any 
time during the existence of the trust created, 
the country in which any beneficiary was re- 
siding should engage in war with the United 
States, the share of such’ beneficiary should 
terminate and after six months the share 
should be paid to the beneficiaries living in the 
United States. The discretion to determine the 
residence was given to the trustee and the 
trustee did determine that two of the bene- 
ficiaries were living in Germany. Held, the 
effectiveness of that determination should be 
suspended until the termination of hostilities 
so as to permit such foreign legatees volun- 
tarily to remove from Germany or have free 
communication with residents of the United 
States. In re Sanderson v. Gabriel, 21 So. (2d) 
256 (Ala. 1945). 


Will gave the residue in trust to the widow 
of the testator’s brother, to be held by her 
during her natural life, for the benefit of his 
four children. She had power under Para. 10 
to distribute by her will all the estate among 
the children and their descendants in such 
proportions as she wished, but “only for their 
life or descendants of said children then 
living with the remainder in fee to the legal 
heirs of such children or their descendants.” 
Paragraph 11 provided that if she should die 
without distributing the estate after the young- 
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est child had arrived at the age of twenty-one 
years, it was to pass according to the statutes 
of descent, “subject to the qualifications above 
mentioned as to the limitations of the estate 
for life.’”’” The widow died without having dis- 
tributed the estate. Her youngest child had 
reached 21 during her lifetime. She was sur- 
vived by her four children and by the six 
adult children of a deceased sister of the 
testator. Who took the residuum of the estate 
under the eleventh paragraph and what estates 
did they take? Held, the testator had in mind 
the brother’s children as special objects of his 
bounty. He clearly intended to prefer them 
over the sister’s children. To construe the 
words “then the same shall go according to 
the statutes of descent in the State of Vir- 
ginia.”—to mean the heirs at law of the 
testator and to delete the qualification that 
follows referring to the life estates created in 
paragraph 10, would destroy the paramount 
intent of the testator. The event calling for the 
application of the first contingency has tran- 
spired. The brother’s four children survived 
their mother, and the life estate to them with 
remainder to their heirs has vested and is 
valid. Jewett v. Harvie, 33 S.E. (2d) 213 
(Va.). 


Devise of mansion house to son for life with 
remainder to heirs, providing widow was to 
have home in house with son as long as she 
remained testator’s widow, held to justify de- 
cree after son’s death dividing house into one 
apartment for testator’s widow and another 
for son’s infant son and widow, where con- 
stant disagreement made it impracticable for 
them to live together. White v. White, 31 S.E. 
(2d) 558 (Va.). 


The widow, who was the sole beneficiary un- 
der the wiil, became dissatisfied with the law- 
yers named in her husband’s will and dis- 
charged them. Held, “a provision in a _ will 
appointing certain persons attorneys for exe- 
cutrix or for the estate is merely precatory 
in nature and not binding upon the execu- 
trix.”” Mason v. Mason, Texas 182 S.W. (2d) 
729. 


Spendthrift Trusts 


A trust named a son as beneficiary, but the 
will disclosed an intention to provide for the 
grandchildren out of trust income by the fol- 
lowing language: “The trusts created by me 
for the express purpose of protecting my chil- 
dren and descendants from want and inconven- 
ience by reasons of the vicissitudes of life, so 
far as reasonable foresight can prevent. . .” 
(Italics supplied by court.) Held, since the 
beneficiary had failed to provide for his child, 
a court of equity could provide for necessities 
and conveniences of the child of the named 
beneficiary. On account of the spendthrift 
clause the payment of any alimony to the bene- 
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ficiary’s divorced wife was not permissible. 
Buchanan v. National Savings & Trust Co., 
146 F. (2d) 13 (App. D.C. 1944). 


The testatrix set up a spendthrift trust for 
her son. Another provision of the trust recited 
that it should be the duty of the trustee, when 
it deemed it best, to apply the income for the 
support and mainenance of the son and/or his 
family, if he has a family. The son was not 
married at the time of the creation of the 
trust. At the time of the suit the son had one 
child, his wife having previously died. Held, 
the child could not claim one half of the in- 
come, and had no right to indicate the amount 
of disbursements to her or for her benefit, 
but was only entitled to an amount to properly 
maintain and support her, which amount was 
in the discretion of the trustee. In re Clarke v. 
Clarke, 19 So. (2d) 526 (Ala. 1944). 


Buchanan bequeathed his shares of stock 
in the Bristol Myers Company, valued at ap- 
proximately $3,000,000, to trustees under a 
spendthrift trust for the equal benefit of his 
three children for life. He devised and_ be- 
queathed his residuary estate to the trustees, 
for the benefit of his children, “Provided, 
nevertheless, that my country residence 
‘Ayshire’ *** shall not be sold by said trustees, 
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so long as my daughter Helen and my son 
Francis, or either of them, shall desire to re- 
side there.” There was also a direction that 
his farm known as Leny Manor should not be 
sold by the trustees so long as John elected 
to make it his home. Subject to the rights of 
occupancy given to the children, one-third of 
the residuary estate was to be held in trust 
for Helen, with the income payable to her for 
life. One-third was to be held in trust for 
the benefit of each of the two sons, with the 
income to be paid to each until he attained 
the age of thirty-five years, “when the prin- 
cipal or corpus of said one-third share” was 
to be paid to him. The powers given to the 
trustees included the right to retain any in- 
vestments made by the testator; to sell any 
of the property belonging to the residuary 
estate; and to lease any of the residuary real 
estate for a term of ten years from the date 
of the will; to partition or allot the residuary 
estate, or any part thereof, among the actual 
or presumptive objects of said trusts, such 
determination to be conclusive and binding on 
all persons interested in the residuary estate. 
John and Francis both were over thirty-five 
years of age when John’s creditors instituted 
a suit against him, seeking to enforce the 
liens of their respective judgments by a sale 
of the residuary realty and an allotment, sub- 
ject to their liens, of John’s share to him. Their 
suit was resisted by the contention that the 
realty, under the terms of the will, was not 
subject to sale so long as John elected to oc- 
cupy Leny Manor, and so long as Helen and 
Francis elected to occupy Ayshire. Held, the 
realty was subject to sale to satisfy the claims 
of creditors. National Savings and Trust Co. 
v. Buchanan, 32 S.E. (2d) 81 (Va.) 


The Missouri statute declaring spendthrift 
trusts void as against the claims of any wife 
and child of beneficiary for support and ali- 
mony was applied to a foreign divorce decree 
to enforce an equitable lien upon income from 
a Missouri spendthrift trust where the remedy 
at law had proven inadequate. However, the 
lien was only for accrued installments and it 
was not proper to impose a lien for future 
installments which had not become final money 
judgments, and which remained subject to 
modification by the foreign court. Howard v. 
Jennings, 146 F. (2d) 332 (1944). 


Miscellaneous 


The appointment of a guardian for the 
testator on the ground of mental incompe- 
tency raises a rebuttable presumption of 
mental incapacity to make a Will. Provolt’s 
Estate, 151 Pac. (2) 736 (Ore.) 


Where petition in action for damages for 
breach of contract to make will alleged that 
decedent promised to bequeath to employee 
certain property he owned individually if em- 
ployee would continue to render services to 
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business in which decedent was partner, de- 
murrer held properly overruled. Gilmore v. 
Hammock, 32 S.E. (2d) 844 (Ga.). 


Under a will giving to nieces of testatrix “all 
the tangible personal property in my dwelling 
house” and giving to defendant certain land 
and “all my other property,” nieces were en. 
titled to all money, consisting of gold and sil- 
ver coins and currency, found in the house, 
and defendant was entitled to the bank book 
found therein and the deposits evidenced 
thereby. Walton, et al v. Melton, 34 S.E. (2d) 
129 (Va. 1945). 


The question was whether Alice McHugh 
at the time she purchased several tracts of 
land occupied such a fiduciary relationship to 
two incompetent wards who were under guar- 
dianship as to preclude her from acquiring 
good title to the properties. Alice McHugh was 
the secretary of the guardian and obtained 
vital information concerning the property of 
the wards while she was performing her secre- 
tarial duties. Held, she held a quasi-fiduciary 
position and under the circumstances she could 
not take advantage of the interest of these 
incompetents. The title she acquired she held 
in trust for the benefit of the incompetents. 
McHugh v. Jeffries, 183 S.W. (2d) 309 (Ark.). 


Held, property held by testatrix in joint 
tenancy with her son passes by right of sur- 
vivorship as joint tenant and not under the 
will. In re Mechler’s Will, 16 N.W. (2d) 373 
(Wis.). 


A trust set up by an employer corporation 
for the benefit of its employees was held valid 
and enforceable. Contribution by the corpora- 
tion to this trust fund was held to be an ordin- 
ary and necessary expense for carrying on its 
business. Wachovia Bank & Trust Co. v. 
Steele’s Mills, 34 S.E. (2d) 245 (N. C. 1945). 


Held, an inter vivos trust agreement be- 
tween residents of Ohio and a Pennsylvania 
corporation as trustee is not subject to super- 
vision by Ohio courts and the character of in- 
vestments by the fiduciary are not governed 
by Ohio law. This statutory limitation ap- 
plies only to fiduciaries appointed by and ac- 
countable to an Ohio probate court. Girard 
Trust Co. v. Dunham, 29 Ohio Opinions, 324 
(1944). 


Hall purchased two investment annuity pol- 
icies, the income payable to him for life and 
after his death to one Rainey. After Hall’s 
death Rainey claimed the proceeds of the insur- 
ance but the executor of Hall’s estate inter- 
vened and the insurance company filed an in- 
terpleader naming the beneficiary and the 
executor. The executor contended that in view 
of the nature of the policy—investment an- 
nuity—and the absence of risk, the payment 
after the death of Hall amounted to a testa- 
mentary disposition of the property not in 
conformity with the statute of wills. Held, 
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the beneficiaries named are entitled to the 
proceeds on the theory of a contract made for 
the benefit of third persons. The policy was not 
invalid as a testamentary disposition of proper- 
ty and the executor had no claim against the 
proceeds. Kansas City Life Insurance Co. v. 
Rainey, 182 S.W. (2d) 624 (Mo. 1944). 


The person to whom the mortgagor applied 
for assistance in refinancing the real estate 
mortgage held himself out as the mortgagor’s 
agent in negotiations to obtain a reduction of 
the mortgage and purchased the real estate 
mortgage himself for a reduced amount. Held, 
a constructive trust resulted by operation of 
law and the agent could not enforce the mort- 
gage against the mortgagor for more than the 
amount which the agent actually paid there- 
for, with interest thereon from date of acquisi- 
tion. Faust v. Murray, 15 N.W. (2d) 793 
(Wis.). 


Investments—Surcharges 


Wiil expressly authorized the trustee to sell 
assets only if the income became insufficient 
to pay the widow $200 per month. Held, the 
t-ustees were not required to sell the secur- 
ities in the trust at the time of the testator’s 
death and to invest in so-called legals,” the 
statutes enumerating investments to be made 
by trustees are permissive and not mandatory; 
if the trustees in the exercise of proper dili- 
gence made a sale of the corpus of the estate, 
reinvestments would be authorized and the 
trustee was not liable for a mere error or mis- 
take of judgment. The First National Bank v. 
Haw.ey, 182 S.W. (2d) 194 (Ark.). 


In these three cases the trustee was author- 
ized to hold stock received from the testator. 
In each case the corporation in which the 
testator held the stock had been merged and 
the trustee had received new stock in exchange 
for the old. Held, the trustee could retain the 
new stock if it was “substantially equivalent” 
to the old. Brown v. Fidelity Union Trust Co., 
39 A. (2d) 120 (N. J.-Ch.); Camden Trust 
Co. v. Dubois, 41 A. (2d) 521 (N. J. Ch.); 
In re Cope’s Estate, 41 A. (2d) 617 (Pa.). 


The Bank qualified as administrator c.t.a. 
and trustee. In 1931 and 1932 certain bank 
stocks became valueless. From 1928 to 1935, 
the administrator made four settlements “as 
executor” and all were confirmed. Up to and 
including 1935, the administrator made twenty- 
two and nineteen payments to the respective 
trust beneficiaries. In 1935 they instituted a 
suit against the administrator to surcharge it 
for failing to dispose of the bank stock prior 
to the time it became worthless. Held, “‘For 
the precipitous decline in the market and the 
general economic dépression which followed, 
the executors cannot be held to-account. To 
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have sold the securities under such conditions 
—and at a time when even financial geniuses 
were literally pouring their fortunes into the 
stock market coffers so that they might be able 
to hold rather than sacrifice their securities— 
would probably have rendered the executors 
surchargeable for what then to most all hope- 
fully appeared to be but temporary and re- 
trievable abnormal shrinkages in values.” The 
vast numbers of stockholders of the banks in 
question, did not sacrifice their holdings, but 
clung to them, hoping for a brighter and bet- 
ter day. *** The fiduciary acted in good faith.” 
Commercial and Savings Bank v. Burton, 31 
S.E. (2d) 289 (Va.). 


The testatrix owned a large, old-fashioned 
house, undesirable as a modern house. She 
maintanied the grounds as a show place, at 
considerable expense. Her other individual 
estate amounted, after payment of debts and 
$8,000 of legacies, to about $25,000, to be di- 
vided among her four children, of whom two 
were named executors. The real estate was 
appraised at $27,000. She devised the real 
estate to the executors in trust to sell it and 
divide the proceeds among the children. The 
executors could postpone the sale as long as 
they thought proper and could also postpone 
the distribution of the rest of the estate for 
the purposes of paying taxes and upkeep ex- 
penses pending a sale. She died in 1931, when 
real estate was at a low ebb. There never was 
any market for the property at a price which 
would be acceptable. No other tenant being 
available, one of the executors moved into it 
to prevent deterioration, paying no rent. Con- 
siderable renovations were made to improve 
the chance of selling the house. The court re- 
fused to charge the executor with rent in his 
aczcunt because there was no agreement for 
it and all parties knew he was moving in and 
made no objection. The court did, however, 
charge the executors with certain large sums 
on the ground that they were spent on un- 
necessary employees for the care of the 





To Trust Officers 


We locate missinz heirs and bene- 
ficiaries at our own expense and risk. 
Our scrvices are often of value on 
termination of trusts. 


Explanatory 


booklet on request. 


W. C. COX AND COMPANY 
208 S. LaSalle St. 


Chicago 4, III. 
Established 1913 





88 


grounds and on hardwood floors, new bath- 
rooms, modern plumbing, etc. which could not 
enhance the selling value of the property. The 
court refused to find that the executors were 
chargeable with neglect in not selling the 
house. Portions of the charges incurred by the 
executors for renovations were sustained by 
the court because the parties were cognizant 
of them and made no objection. Turner v. Mor- 
son, 57 N.E. (2d) 18 (Mass. 1944). 


Bank as trustee held collateral securities 
to cover the deposit of county funds and con- 
tracted that it would accept no collateral in 
substitution which it was not satisfied would 
at all times have a market value equal to the 
amount of the deposit. Securities were sub- 
stituted from time to time and eventually the 
trustee held worthless stock. Held, the trustee 
bank did not become a-guarantor but it was 
obligated to exercise care and diligence the 
same as required of a trustee clothed with 
power to invest. The evidence established that 
the trustee was negligent in acceptance of 
substituted collateral and was surcharged ac- 
cordingly. Knox County v. First-Fourth Na- 
tional Bank, 182 S.W. (2d) 980 (Tenn.). 


A trustee must see that no profit to himself 
is derived from the trust; he must resign when 
there is any conflict of interest between trustee 
and »beneficiaries; an express trust is not sub- 
ject to limitation statutes until trust is term- 
inated or repudiated; if trustee mingles trust 
funds with his own, it is presumed that his 
first expenditures were from own funds, and 
balance on hand belongs to trust fund. This is 
an accounting case, covers seventy pages, and 
should be read by all interested in the subject. 
Tucker v. Brown, 150 P. (2d) 604 (Wash.). 


The executor was one of the two attesting 
witnesses to the codicil in which he received a 
$10,000 bequest declared void by statute and 
was compelled to repay the bequest but was 
only charged with interest thereon from the 
date of demand because he had made full dis- 
closure of payment and the residuary legatee 
had acquiesced therein for many years. The 
executor was also surcharged with the differ- 
ence on excessive bond premiums because of 
negligence in not applying to the court to have 
the bond reduced; for paying a claim filed 
against the estate where the claimant owed 
notes to the decedent, and for making a com- 
promise payment allowed by the court on a 
claim outlawed by the statute of limitations. 
The executor was not held liable for failure 
to sue on doubtful claims on the theory of risk 
of waste to the estate, no bad faith or lack of 
diligence being shown. Charges for audits by 
a professional accountant were held proper. 
Attorneys fees for the executor in defending 
himself were not allowed against the estate 
because he was not fully exonerated and it was 
not for the benefit of the estate. In re Bald- 
win’s Estate, 18 N.W. (2d) 827 (Mich.). 
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Sale By Fiduciary 


Trustee entered into a contract to sell real- 
ty, with the following provision: “All sales by 
fiduciaries being liable to vacation by the 
courts, this agreement is made upon the ex- 
press condition that it is subject to the court’s 
approval if,...” After this contract had been 
made, the trustee received a better offer, of 
which they advised the original purchasers 
who made no further offer. Thereupon the 
trustee accepted the better offer and conveyed 
the property. The original purchasers then 
filed a bill in equity for specific performance. 
Held, it is mandatory upon the trustee to dis- 
pose of the property upon the best terms and 
a prior arrangement may be rescinded until 
it has been consummated. (This rule has been 
changed by statute. See Legislation Committee 
Report.) Kane v. Girard Trust Co., 40 A. (2d) 
466 (Pa.). 


Where three executors had qualified and one 
of the executors had failed to enter into or to 
ratify a contract by the other two executors 
with a real estate broker, such contract was 
void and was not the basis for a suit against 
the estate. Harrison v. Carpenter, 33 S.E. (2d) 
274 (Ga. 1945). 


Statute of Limitations 


Wife furnished money to purchase land but 
the husband, without knowledge of the wife, 
took title in the name of the wife and himself 
as tenants in common. Only after her hus- 
band’s death did she learn of this fact. Held, 
even after a lapse of 25 years, the wife is not 
barred by the statute of limitations, estoppel 
or laches from claiming the one-half interest 
of the title in the husband’s name and she is 
entitled thereto under the doctrine of a re- 
sulting trust. Justice v. Henley, 181 S.W. (2d) 
(Tenn.). 


Where a life beneficiary being under no dis- 
ability never questioned the propriety of ad- 
ministration of testamentary trust by trustees 
who died twelve and eight years, respectively, 
before life beneficiary, after life beneficiary’s 
death his administrator was estopped from 
asserting any claim against such trustees. 
Cheshire v. First Presbyterian Church, 33 
S.E. (2d) 866 (N. C. 1945). 


Trust provided for the testator’s three sons 
subject to termination of benefits in the event 
of alienation or bankruptcy by either of the 
beneficiaries, and for payment of such inter- 
est in the discretion of the trustee to the child 
or children of such son. The bankruptcy clause 
was held to be valid and was clearly applicable 
to the original interest of each of the sons, 
but it was contended that such clause had no 
application to a reversionary interest of a 
beneficiary’s contingent interest upon the death 
of one of the beneficiaries. Held, the bankrupt- 
cy clause was applicable both to the benefits 
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originally provided for and to the contingent 
benefits arising upon the death of one of the 
beneficiaries. Miller v. Miller, 31 S.E. (2d) 
844 (W. Va. 1944). 


Widow conveyed her home and her share 
of her deceased husband’s estate, and two sons 
contributed approximately $25,000 to a trust 
for the benefit of the widow during her life- 
time with provision that the sons be repaid 
with interest upon their mother’s death. Held, 
with respect to the deed to the property, the 
widow was the settlor of the trust and in 
so far as the trust was for her benefit it was 
invalid as a spendthrift trust and any attempt- 
ed restraint by the provisions of the trust upon 
the widow’s right to alienate was void. A 
spendthrift trust created by the settlor for his 
own benefit is invalid against his creditors and 
ineffective against his rights to alienate his 
beneficial rights thereunder. The widow for a 
limited period of time agreed to accept smaller 
monthly and annual payments than the agree- 
ment provided. Held, this agreement operated 
as a present irrevocable transfer to the other 
beneficiaries of the trust of the difference be- 
tween the net income and what the settlor was 
entitled to demand under the terms of the 
trust. Rose v. The Third National Bank, 183 
S.W. (2d) 2 (Tenn.). 

[The committee members are: F. A. Carroll, 
Boston (deceased); James Dixon, Miami; 
James N. Frazer, Atlanta; Tom W. Garrett, 
Oklahoma City; W. S. Henley, Hazlehurst, 
Miss.; Charles B. Kaufman, Davenport, Iowa; 
Gerald Jones, Tucson, Ariz.; Henry G. Pflager, 
St. Louis; Arad M. Riggs, New York; T. Bry- 
ant Smith, Long Branch, N. J.; J. R. Wilson, 
E] Dorado, Ark. 


Ceiling in Estate Settlements 


The OPA’s second revised supplementary 
order No. 10, effective December 1, provides 
that price controls over judicial sales (a) held 
pursuant to the provisions of any order of sale 
made or entered by a State or Federal court, 
(b) held by a sheriff, constable, bailiff, mar- 
shal or other judicial officer pursuant to ap- 
plicable State or Federal law, of (c) held by 
a duly qualified executor or administrator, 
guardian or other legal representative in li- 
quidating the assets of a decedent, minor or 
incompetent pursuant to applicable State law, 
are removed. 

However, this exemption does not apply to 
sales in the course of trade by a trustee in 
bankruptcy, receiver, administrator, executor, 
fiduciary, guardian, or other legal representa- 
tive or officer of a court, engaged in contin- 
uing a business under court order or otherwise. 
All such sales still remain subject to the pro- 
visions of all applicable price schedules and 
maximum price regulations of the Office of 
Price Administration. 
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Fiduciary Bond Rates Reduced 


Through efforts of the Insurance and Protec- 
tive Committee of the American Bankers As- 
sociation, premiums on corporate fiduciary 
court bonds have been reduced one-third where 
a corporate fiduciary acts as joint or sole fidu- 
ciary or where an individual acts as a joint 
fiduciary with a bank or trust company 
whether bonded or not. This reduction, ef- 
fective as of November 23, 1945, was an- 
nounced by the Towner Rating Bureau, which 
represents the surety companies to establish 
and, when necessary, revise premium rates 
on a variety of fidelity, forgery and surety 
bonds. This reduction in effect gives some 
recognition to the financial responsibility of 
trust institutions and the legal safeguards 
surrounding their trust assets. 


“Trrespective of this rate reduction, how- 
ever,” comments the A. B. A. Trust Bulletin, 
“an effort should be made through state bank- 
ers and trust associations in the states which 
still require trust institutions to furnish bonds 
in their fiduciary capacities, to secure amend- 
ments to state laws which will relieve estates 
administered by corporate fiduciaries of the 
cost of court bonds. This relief from burden- 
some costs is enjoyed by beneficiaries of estates 
and trusts administered by trust institutions 
in no less than 28 states and the District of 
Columbia and should be extended to the other 
states.” 
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PRUDENT MAN RULE OF TRUST INVESTMENTS 


ROBERT NEILL, JR., Committee Chairman 
Thompson, Mitchell, Thompson & Young, St. Louis 


HE adjoining table sets up a box score in- 
dicating which rule relating to the invest- 
ment of trust funds is presently followed in 
each state, based on the committee’s survey. 


A questionnaire was sent to trust officials 
in 48 States. The following conclusions seem 
warranted from the replies received from 47 
States :* 

1. The Prudent Man Rule has worked satis- 
factorily and well in all jurisdictions where 
the rule is in effect. 

. There is a distinct trend toward liberaliza- 

tion of the legal investment statutes. 

. In a number of states efforts are being 

made to pass legislation to obtain the bene- 

fits of the Prudent Man Rule. 


. Legal lists and statutory requirements are 
too inflexible and cannot readily be changed 
to meet changes in economic conditions. 

. There may be some additional responsibil- 
ities assumed by the trustee under the 
Prudent Man Rule but these should be glad- 
ly assumed. 


. There is some danger to individual trustees 


and the small bank trustees without access 
to statistical facilities such as are found in 
larger banks, but this is over-emphasized. 


7. A better yield for life tenants is bady need- 
ed, which can only be obtained by diversifi- 
cation such as can be had under the Prudent 
Man Rule. 


. New trust instruments invariably give broad 
investment powers. 


. There are some dangers and disadvantages 
in the adoption of the rule but the advan- 
tages of the rule far outweigh them. 


Among the advantages listed are the fol- 
lowing: 

First and foremost, opportunity for diversi- 
fication and to procure more satisfactory in- 
come for the life beneficiary, and that this 
more than counterbalances any protection 
(actual or imaginary) which an involved legal 
yardstick may provide. 

Chances afforded to offset losses with gains. 

Trustee is forced to review securities more 
frequently. 

Flexibility of investment portfolio. 

Investments are kept in tune with economic 
and market conditions. Under changing econ- 
omy statutory limitations cannot be revised 
when needed. 


*The committee is indebted to Mr. I. A. Long, vice 
president of the Mercantile-Commerce Bank and Trust 
Co., St. Louis, for his assistance in compiling the data 
upon which this section of the report is based. 


Prudent Man 
Rule by. 
Statute 
Prudent Man 
Rule by Judi- 
cial Decision 
No Statute 
and Rules 
Otherwise 
Not Clear 


State 
Alabama 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
Dist of Colum. 
Florida 
Georgia 
Idaho 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 
New Hamp. 
New Jersey 
New Mexico 
New York 
No. Carolina 
No. Dakota 
i 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
So. Carolina 
So. Dakota 
Tennessee 
Texas 
Utah 
Vermont 
Virginia 
Washington 
West Virginia 
Wisconsin ___. 
Wyoming 


<a 
1 


10 


*As to corporate trustees. **As to individual trustees. 
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Long period of low interest rates may be 
ahead and more discretion should be allowed. 

Trustees under the legal law are almost 
forced by reason of price and yield of other 
legal bonds to buy Government bonds. Any one 
can buy Government bonds. 

The rule is not as revolutionary as generally 
believed because a large percentage of trust 
accounts are now under instruments with broad 
powers. 

Hard and fast regulation is not sufficiently 
flexible to follow changes in a particular secur- 
ity. 

Beneficiaries are benefited incalculably and 
the conscientious trustee is put in no greater 
jeopardy. 

No Legislature is wise enough to write a 
restrictive investment law that will adequately 
meet recurring conditions and impose no hard- 
ship on the beneficiaries. 

No Legislature is competent to prescribe 
specific and exclusive formulas for the making 
of investments. Our economic sphere is too 
swiftly and radically changing. 

There is eliminated the possibility of tech- 
nical error or oversight as to whether an in- 
vestment is or is not legal, and also eliminate 
the problem of an investment which slips im- 
perceptibly from the legal list. 

A legal list is a crutch on which trustees 
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lean and tends to stultify judgment and initia- 
tive. 

During the depression it was learned that 
all bonds on the approved legal list were not 
necessarily proper investments for trust funds. 

On the other hand, the following indications 
of the Rule’s advantages are listed: 

The danger of improper investment by inex- 
perienced individual trustees and small bank 
trustees without investment facilities, where 
wide powers of investment are given. 

A fixed standard rule gives protection to the 
trustee, 

There may be some uncertainty following 
the adoption of the rule as to what constitutes 
a prudent investment. 

Stocks are too speculative. 

Possibility of surcharge is increased. 

It is not desirable to have the court say 
what is a prudent investment, as an inexper- 
ienced judge by hindsight might differ from 
an experienced investment committee. 

It is more expensive to the trustee. 


[The committee members are: Charles A. 
Beardsley, Oakland, Calif.; David H. Merriam, 
Southbridge, Mass.; Fred M. Oliver, New York; 
William Poole, Wilmington, Del.; Frank G. 
Sayre, Philadelphia; Hereward Wake, West- 
port, Conn.] 
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TRUST AND PROBATE LITERATURE, 1944-1945 


FRED H. SCHAUER 


Schauer, Ryon & McMahon, Santa Barbara, Cal.; Committee Chairman 


HISTORY AND DEVELOPMENT 


Modernization of Trust Law. (Jan. 1945) 80 
Trusts and Estates 99. 


Suggests that the future of trusteeship is 
largely bound up in the legal atmosphere in 
which it exists and offers the following subjects 
for the consideration of state legislators in the 
improvement of fiduciary law and administra- 
tion: Common trust funds without specific limi- 
tation on amount of participation by individual 
trusts, adoption of the “prudent man rule,” in- 
termediate court accounting, tax-free release of 
powers of appointment, nominee registration of 
securities, stock transfer, uniform laws in field 
of trusts, principal and income, fiduciaries, 
stock transfer and simultaneous death. 


SPENDTHRIFT TRUSTS 


Statutory Spendthrift Trusts. (Aug. 1944) 79 
Trusts and Estates 179. Joseph G. Porter. 


In Dunham v. Kauffman, 385 Ill. 79, (Nov. 
743), an action brought by a creditor of the non- 
resident beneficiary of a trust, which contained 
no spendthrift provision or restraint on aliena- 
tion, to garnishee trust income payable to the 
beneficiary, the Illinois Supreme Court held that 
a garnishment would not lie because of the pro- 
visions of Sec. 49 of the Illinois Chancery Act. 
After reviewing the Court’s earlier decisions, 
the writer concludes that the rationale of the 
Dunham case is unfounded and that Section 49 
of the Chancery Act does not inhibit garnish- 
ment proceedings but applies only to creditors’ 
bills in equity. 


Ex-wife’s Power to Attach Spendthrift Trust 
Income to Enforce a Decree for Alimony (Dec. 
1944) 93 Pennsylvania Law Review 207. 


This note points out that the varying rights 
of an ex-wife to reach the income of a spend- 
thrift trust to enforce a decree for alimony de- 
pend on the various conceptions of the nature 
of alimony and the protection afforded to spend- 
thrift trusts in different jurisdictions. The note 
deplores the failure in the cases and other au- 
thorities to distinguish between “wife” and 
“ex-wife.” 


Restraint on Alienation of Property — 
Spendthrift Trusts. (Sept. 1944) 20 Notre 
Dame Lawyer 66. 


Most courts in the United States recognize 
spendthrift trusts and find that such constitutes 
no unlawful restraint upon the right of aliena- 
tion. The English courts are contrary. 


CONFLICT OF LAWS 


The Statutory Successor, The Receiver and 
the Executor in Conflict of Laws. (July 1944) 
44 Columbia Law Review 549. Elliott E. Cheat- 
ham. 


Examines the history and scope of the statu- 
tory successor (of corporations) and considers 
what bearing it may have on similar questions 
involving other representatives of the estates of 
debtors or decedents. 


GENERAL TAXATION 


Tax Valuation of Stock. (Jan. 
Trusts and Estates 93. Philip Nichols. 


Contains a concise and well formulated dis- 
cussion of the factors which determine the 
“Market Value” of corporate stocks for Estate 
and Income Tax purposes. The author consid- 
ers the case of active stocks where the best 
evidence of value is other sales made on the 
tax date, infrequent sales where corroborating 
evidence of value is offered, the “Blockage” - 
principle and the factors which control in de- 
termining whether a deduction for blockage 
should be allowed, stock of close corporations, 
and the effect of restrictive agreements con- 
tained in the Articles or By-Laws or resulting 
from the voluntary agreement of the share- 
holders. 


1945) 80 


When the Settlor of a Trust Reserves a Life 
Estate. (July 1944) 22 Taxes 318. Emily Marks. 


The author discusses with many interesting 
illustrations the injustices which imay arise 
from the decisions of Helvering v. Bullard, 
303 U. S. 297 (1938), and Helvering v. Hal- 
lock, 309 U. S. 106 (1940). The author con- 
cludes that “the bells have tolled for inter- 
vivos trusts as tax saving devices,” and points 
out the serious dangers which may arise from 
attempting to use them for such a purpose. 


Practical Tax Revision. (Feb. 1945) 80 Trusts 
and Estates 195. Peter Guy Evans. 


Sets forth in summary form the results of a 
survey of the present tax structure as it af- 
fects estates and trusts, conducted among a 
selected group of tax authorities, attorneys, 
accountants, trust officers, economists and two 
administrators. It points out the existing in- 
equities and injustices in the estate and trust 
field in twenty respects such as Powers of 
Appointment, Capital Gains and Losses and 





BAR PROCEEDINGS 


Multiple Domicile, together, with constructive 
suggestions to alleviate, if not eliminate, them. 


Dobson vy. Commissioner: The Strange Ways 
of Law and Fact. (July 1944) 57 Harvard Law 
Rev. 753. By Randolph E. Paul. 


Dobson v. Commissioner, 320 U. S. 489, af- 
fects not only income tax cases but estate and 
gift tax cases as well. The differences of opin- 
ion as to whether a given case presents only 
questions of fact or only questions of law are 
made dramatic by the author’s exposition of 
the Dobson case. As a result of that decision, 
tax practitioners may find their efforts to 
review a case on appeal severely curtailed. 


Current Federal Tax Notes. (July 1944-June 
1945) 79 and 80 Trusts and Estates. By Peter 
Guy Evans. 


Each issue during the year contains this ar- 
ticle digesting court decisions and Treasury 
rules and regulations affecting estates and 
trusts. 


Finality of Administrative Settlements in 
Tax Cases. (July 1944) 57 Harvard Law Rev. 
vi. * 


Attorneys and others who settle tax disputes 
with administrative officials may well familiar- 
ize themselves with Joyce v. Gentsch, 141 Fed. 
(2d) 891. Rarely is an administrative settle- 
ment final. Legislation is needed to correct 
the situation. 


Federal Taxation and Private Law. (Sept. 
1944) 44 Columbia Law Review 669. Edmond 
N. Cahn. 


General discussion of the influence of Fed- 
eral taxation on state taxation. 


State Law in Federal Taxation. (Nov. 1944) 
79 Trusts and Estates 473. George Craven. 


As a result of the decisions in Plunkett v. 
Commissioner, 118 Fed. 2d. 644 and Johnson 
v. Commissioner, 141 Fed. 2d..208, distribution 
to a beneficiary of a trust if made as income 
or in lieu of income under state law, is sub- 
ject to federal income tax, even though never 
received as income by the trustee but as 
corpus. The writer points out that this result 
is contrary to the theory of earlier decisions 
and to the intent of Sec. 162 of the Revenue 
Act, and that it should be corrected by a clar- 
ifying amendment to the statute. 


ESTATE & INHERITANCE TAXATION 


An Integrated Successions Tax. (Aug. 1944) 
22 Taxes 368. William Vickrey. 


The author, who formerly served in Tax 
‘esearch division of the Treasury Department, 
suggests a remedy for the capricious and often 
inequitable variations in the amount of gift, 
inheritance and estate taxes, now dependent 
upon unsubstantial details and variations, by 


¥3 


substituting a graduating tax based upon age 
differences between donor and legatee. 


It’s Time to “Spook” the Hallock Ghost. 
(Nov. 1944) 22 Taxes 486. Thomas Witter 
Chrystie. 


The author analyzes the decision in Helver- 
ing v. Hallock, 309 U. 8. 106 (1940), and many 
cases decided thereunder and urges that a 
reversion or possibility of reverter does not 
result in a taxable transfer unless some prop- 
erty right of the donor ceases and a corre- 
sponding benefit accrues to a donee as a re- 
sult of the donor’s death. 


Gifts in Contemplation of Death. (May 1945) 
23 Taxes 421. Martin Atlas. 


The author analyzes some 92 cases from the 
Tax Court and other federal courts decided 
from 1939 to 1944 involving 112 transfers to 
show the per cent of cases won by the govern- 
ment in terms of (1) the amount involved; (2) 
the age of the transferor; (3) those trans- 
ferors under or over 70; (4) the number of 
months between gift and death. The author 
suggests giving up this tax in favor of an 
integrated estate and gift tax. 


Taxation of Community Property: The Wien- 
Taxes 98. Robert E. Nelson. 


This article contains an interesting and in- 
structive discussion of the theory of commun- 
ity property. The writer treats the subject of 
taxation of community property under the 
Federal Estate Tax law and the Louisiana 
Statutes. He concludes that the Wiener case 
demonstrates the unsoundness of the entire 
Federal Estate Tax structure. (See also 58 
Harvard Law Review 742—May 1945.) 


Reverters in Estate Taxation. (Feb. 1945) 23 
Taxes 98. Robert E. Nelson of Illinois Bar. 


The author discusses the decisions both be- 
fore and after Helvering v. Hallock, 309 U. S. 
106 (1904) as bearing upon the taxability of 
reversionary interests, whether such interest 
is created by operation of law or by instru- 
ment. The author concludes (1) that there is 
no occasion to consider the probability of re- 
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verters taking effect and (2) that the general 
acceptance of the “testamentary substitute” 
theory as distinguished from the “shift of 
economic benefits” theory would tend to al- 
leviate much of the existing confusion. 


The Stinson Case. (March 1945) 23 Taxes 
245. Robert E. Nelson. 


The author discusses two recent Supreme 
Court cases, Fidelity-Philadelphia Trust Co. v. 
Rothenseis, 89 L. Ed. 511 (1945), and Com- 
missioner v. Field, 89 L. Ed. 514 (1945), and 
concludes that the court’s new rule is no more 
justified by past decisions than was the re- 
moteness theory, and that the effect of the 
decisions is to tax every transfer which does 
not have a final gift over “‘to X and his heirs’”’ 
or to some corporation. See also: 


Federal Estate Tax on Transfers Subject to 
Reversionary Interests. (April 1945) The Trust 
Bulletin. George Craven. 


INCOME TAXATION 


What Shall be Done with the Clifford Case. 
(March 1945) 45 Columbia Law Review 111. 
Roswell Magill. 


A critical analysis of Helvering v. Clifford, 
309 U. S. 331 (1940) and the problems raised 
by that decision. Included in the discussion are 
such matters as:—Reversionary interest or 
possibility of reverter in settlor; Length of 
trust term; Retention of powers in Settlor; 
Effect of Settlor acting as trustee; Manager- 
ial Powers; Powers over income; and Rela- 
tionship of beneficiaries to Settlor. Possible 
Legislative solutions are also discussed. 


Grantor’s Reimbursements to Trusts for Tax- 
es Paid under Stuart Decision Ruled Non-Tax- 
able. (Nov. 1944) The Trust Bulletin. 


Cites ruling by Commissioner of Internal 
Revenue in case where trustee paid 1941 and 
1942 income taxes and where trustee had 
discretionary power to use income for minor 
beneficiary or accumulate, that a reimburse- 
ment by grantor upon agreement by trustee 
not to claim refund does not constitute a gift 
under Section 1000 of Code. Discusses Helver- 
ing v. Stuart and Section C of 187 of Code 
and its retroactive application. 


The Family Trust—Its Income Tax Fate. 
(Jan. 1945) 49 Dickinson Law Review 33. Ed- 
ward N. Polisher. 


A discussion of the Clifford case (Helvering 
v. Clifford, 309 U. S. 331 (1940) and its af- 
termath, the extension and restriction of the 
doctrine there laid down. Various aspects that 
lead to taxability and non-taxability are re- 
viewed and a series of basic principles set 
forth for guidance in determining taxability. 
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Invasions of the Community Property Income 
Tax Privileges. (Jan. 1945) 20 Wash. Law Re- 
view 44. Franklin C. Latcham. 


Herein a review of the assaults, legislative 
and judicial, made upon the benefits which 
flow from the community property system, 
taxwise. Will joint returns by husband and 
wife be made compulsory by Act of Congress? 


MULTIPLE STATE DEATH TAXATION 


Appraisal of Canada-U. S. Tax Treaty. (Jan. 
1945) 80 Trusts and Estates 105. Mortimer M. 
Kassell. 

The existing laws of the two countries rela- 
tive to the taxation of property other than 
realty and the main provisions of the proposed 
treaty designed to avoid double death taxes 
are summarized. The writer points out that 
whereas some 37 states and five Provinces 
have by reciprocal exemption avoided multiple 
taxation by recognizing the superior right of 
the domicile to tax, the treaty recognizes the 
superior right of the situs. He concludes by 
stating his reasons for believing that the pro- 
posed treaty will not avoid double death taxes. 


See also: 


Succession Duties—Canadian and United 
States Convention. (Oct. 1944) 22 Taxes 452. 
E. B. Fairbanks. 


Foreign Trade Advantage in the Canadian- 
American Convention. (Feb. 1945) 23 Taxes 
148. Mitchell B. Carroll. 


The Canadian Death Tax Convention. (May 
1945) 23 Taxes 402. Erwin N. Griswold. 


The author, an eminent authority on tax- 


ation, criticizes the tax convention and de- 
plores the secrecy which attended the drafting 
of the convention. Many helpful suggestions 
are made looking toward the possible improve- 
ment in the United States-British Death Tax 
Convention or others which may be under con- 
sideration. 


GIFT TAXATION 


Contract or Gift New Canons of Interpre- 
tation. (May 1945) 80 Trusts and Estates 489. 
Edmond N. Cahn. 

In Comm. v. Wemyss, 65 S. Ct. 652, groom 
entered into an agreement with his bride, who 
was the beneficiary under a trust until remar- 
riage, to transfer securities valued at $150,000; 
in Merrill v. Fahs, 65 S. Ct. 655, a groom set 
up an inter vivos trust in favor of his bride 
for a release of her inchoate property rights; 
in both cases the Supreme Court held that 
the transfers were taxable as gifts since they 
were not made in the ordinary course of bus- 
iness. The author concludes that.a new canon 
of interpretation has been added in the case 
of tax statutes, namely that they will be con- 
strued as operative parts of a complete tax- 
ation scheme. 








BAR PROCEEDINGS 


Annual Exclusion for Gifts in Trust. (Nov. 
44) 79 Trusts and Estates 477. Edward N. Pol- 
isher. 

Although Sec. 454 of the Revenue Act of 
1942 restored the annual exclusion to gifts 
in trusts of present interests, the writer points 
out by tracing the inception and development 
of this exclusion how, through Court decisions 
and Treasury Regulations, such exclusions are 
denied to virtually all gifts in trust. He con- 
cludes the article with the observation that 
as to trusts for minors, where the funds are 
used for the beneficiaries, the annual exclusion 
should be allowed. 


The Statute of Limitations in Gift Tax Cases. 
(July 1944) 57 Harvard Law Rev. 906. 

Judicial decision has stretched the common 
meaning of the term “future interest.” In con- 
sequence, some have become “donors” with- 
out being conscious of having made a gift. 
Legislative changes should be enacted to over- 
come the hardships illustrated by In re Evelyn 
M. Moore, 1 T. C. 14 (1942). 


CHARITABLE TRUSTS 


Trusts for Charitable and Benevolent Pur- 
poses. (April 1945) 58 Harvard Law Rev. 548. 
By Austin Wakeman Scott. 

Those who draft testamentary dispositions 
to “charitable and benevolent” donees should 
consult this article for an excellent analysis 
of the pitfalls to be avoided in such instru- 
ments. 





How New York Restricts Gifts for Masses. 
(Nov. 1944) 13 Fordham Law Review 175. 
Kenneth R. O’Brien and Daniel E. O’Brien. 
An analysis of the question “Are Bequests 
for Masses, for religious or charitable uses?” 
under Section 17 of the New York Decedent 
Estate Law. 


PENSION AND PROFIT SHARING TRUSTS 


: Employee Benefit Plans. (Dec. 1944) 79 
i Trusts and Estates 541. Dudley F. Jessop. 
Emphasizing the fact that many employers 
lack appreciation of the importance of em- 
ployee benefit plans as factors in maintaining 
: satisfactory employment. relationship, the 
4 writer points out the duties of trust officers 
from the promotional and advisory standpoint. 
After discussing the various types of plans 
he recommends the creation of plans for their 
own sake and not merely for tax saving, and 
advances the belief that by selecting a suitable 
plan and giving proper administration to it 
the present disfavor from taxing authorities 
can be overcome. 





Funding of Employee’ Benefit Plans. 
(Apr. 1945) 80 Trusts and Estates 343. B. Ma- 
gruder Wingfield and Thomas E. Hand. 


The Combination Trust Plan, commonly 
known as the “Houston” plan, which was de- 
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signed for the effective administration of pen- 
sion trusts for small groups of employees, is 
summarized by stating its objectives, basic 
pension formula, mortality salvage and sever- 
ance salvage, provision for retirement income 
policy or annuity if the employee is still with 
the company at retirement age, and the possi- 
bility of using it to implement a profit sharing 
trust where funding contributions are made. 









Current Problems Regarding Pension and 
Profit-Sharing Trusts. (Feb. 1945) 23 Taxes 
161. Robert F. Spindell, of Illinois Bar: 


This digest from the Journal of Accountancy 
for December 1944 discusses various problems 
relating to (1) classification: of employees 
to determine their eligibility; (2) various 
formulae which have been adopted to deter- 
mine the amount of the pension; (3) the ex- 
tent of the employer’s contributions; (4) var- 
ious special provisions included in profit-shar- 
ing trusts; and (5) the social and ‘economic 
advantages inuring to the employer from pen- 
sion or profit-sharing plans. 


Trends in the Pension Field. (Jan. 1945) 80 
Trusts and Estates 65. Earl S. MacNeill. ~ 


The author traces the legal, functional and 
economic trends in the pension field, pointing 
out that since 1939 the legal trend changed 
from the favorable tax treatment they former- 
ly enjoyed, to the present tendency to regard 
them as schemes to avoid taxation and require 
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permanence as a condition precedent to allow- 
ing favorable consideration. Functionally, he 
believes the trend is toward non-contributory 
pensions, the elaboration of pension plans and 
substantial severance benefits, but not toward 
insured or trustee invested plans. Econom- 
ically, he believes the pension trust enables the 
wage earner to save without being unduly 
taxed. . 


FIDUCIARY’S POWERS 


International Reciprocity for Estates. (Sept. 
1944) 79 Trusts and Estates 261. S. C. Hough. 


Stating that double taxation, whether by 
death or by income taxes, constitutes a serious 
restraint on international trade, the author in- 
dicates how this problem as well as those as 
to proof of death and recognition of foreign 
executors has been solved between members 
of the British Commonwealth. To solve the 
problem as between Britain and the United 
States he suggests (1) an arrangement to im- 
pose a single death tax at the highest rate 
levied by the country of decedent’s domicile 
or that of the situs of the property, and (2) 
that an executor or administrator having 
proved his title to deal with the property 
should be given universal recognition. 


Inter-Trust Sales (Nov. 1944) 79 Trusts and 
Estates. By Joseph H. Rose. 

Discusses the question whether a trustee of 
two or more trusts is ever justified in carrying 
through an inter-trust sale. While a trustee 
assumes a very heavy burden in such a trans- 
action, and must deal fairly with respect to 
both trusts, it can be done according to Re- 
statement of Trusts, Section 170 (q). Another 
view is that under the strict rule of undivided 
loyalty, it is obviously almost an insuperable 
task. 


TRUST INVESTMENTS 


Simplified Fiduciary Transfers Proposed by 
19 New York Banks. (Dec. 1944) The Trust 
Bulletin. 


Discusses Section 3 of the “Uniform Fiduci- 
aries Act” concerning “Registration of Trans- 
fer of Securities held by Fiduciaries” and ad- 
vises interested Banks propose to waive sub- 
mission of usual supporting documents where 
transfer is out of name of a bank as fiduciary 
acting under laws of a state where Section 
3 has been adopted and where Corporation 
whose stock is involved is incorporated in such 
a State. 


Legal Propriety of Investments by American 
Fiduciaries in the Shares of Open-End Invest- 
ment Trusts. (Jan. 1945) 25 Boston University 
Law Review 1. By Mayo Adams Shattuck. 


The trend by decision and by virtue of drafts- 
manship of trust instruments is to broaden 
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the investment powers of trustee; the so- 
called Massachusetts Prudent Man Investment 
rule has been adopted in several states. Thus 
if a trustee may buy stock in a business, he 
should be permitted to invest in open end 
investment trusts. Two reasons are usually 
given contra: 1. The prohibition against a 
trustee delegating power and authority. 2. 
The loading charge which is contained in the 
selling of such shares. The author urges con- 
sideration by trustees of this type of invest- 
ment. 


ACCOUNTING & COMPENSATION 


Intermediate Court Accounting. (Feb. 45) 
80 Trusts and Estates 183. Francis A. Ohleyer. 


The writer sets forth the underlying objec- 
tives of intermediate court accounting for 
trustees as recognized by the Executive Com- 
mittee of the Trust Division, American Bank- 
ers Assn. The shortcomings of The Uniform 
Trustees Accounting Act are discussed in the 
light of these objectives and the twelve ways 
by which the Committee proposes to overcome 
said deficiencies and attain said objectives 
are enumerated. 

Compensation of a Resigning Executor, Ad- 
ministrator or Trustee. (Sept. 1944) 20 Notre 
Dame Lawyer 56. 

Any award of compensation is discretionary 
with the court. If the estate is put to delay 
or expense because the representative has been 
removed for misfeasance or nonfeasance, 
usually no compensation is allowed. 


TESTAMENTARY CAPACITY 


Mental States in Wills. (March 1945) 49 
Dickinson Law Review 67. A. J. White Hutton. 


A discussion of the law of testamentary 
capacity under the Pennsylvania statute and 
the decisions interpreting the same. 


REVOCATION OF WILLS 


Revocation of Wills by Marriage; Testamen- 
tary Language Necessary to Prevent Operation 
of Section 70 of the Probate Code. (June 1944) 
32 California Law Review 213. By John Harold 
Swan. 


Summarizes California law, based on section 
70, Probate Code, presenting eight situations 
wherein execution of will followed by testa- 
tor’s marriage. Where no mention in will of 
spouse by name or status and no general dis- 
inheritance clause, or where such _ clause 
awards adverse claimant a nominal sum, or 
where designates executor who subsequently 
becomes spouse, present cases for revocation; 
no provision for, but mentions spouse by 
status, and probable intention to refer to par- 
ticular person, or provision for person subse- 
quently the spouse, but in different present 
relationship, revocation is doubtful. 
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Torts to Expectancies in Decedents’ Estates. 
(Dec. 1944) 93 Pennsylvania Law Review 187. 
Alvin E. Evans. 


The author discusses the possible remedies 
in the Probate Court or through tort action for 
torts to expectancies arising from such wrongs 
as (a) wrongful procurement of a will; (b) 
frustration of testamentary execution; (c) 
inducing the revocation or alteration of wills; 
(d) frustration of testamentary revocation; 
(e) the suppression and spoliation of wills; 
and (f) obtaining by fraud inter-vivos con- 
veyances from source of expectancy. 


Statutory Restrictions on Probate of Lost 
Wills: Judicial Inroads on Restrictions. (June 
1944) 32 California Law Review 221. By W. W. 
Ferrier, Jr. 

California Probate Code Section 350 which 
restricts probate of lost wills to those proved 
to have been existent at time of testator’s 
death or to have been destroyed fraudulently 
or by public calamity in testator’s lifetime and 
without his knowledge serves as a protection 
against setting up an allegedly lost will by 
oral evidence which is actually spurious, how- 
ever, may actually facilitate the fraudulent 
circumvention of a valid will. The strained 
construction in some jurisdictions of ‘“exist- 
ence” to mean “legal” rather than “physical” 
virtually nullifies the statute as a safeguard. 


DRAFTING 


Neglected Exemptions. (April 1945) 80 
Trusts and Estates 405. Franklin W. Ganse. 


By utilizing so-called neglected exemptions 
the author points out that a person can build 
an estate which will be largely exempt from 
estate and inheritance taxes. He submits an 
information blank designed for checking hold- 
ings, reductions and improvements and sug- 
gests that the trust officer obtain the informa- 
tion for making an inheritance tax estimate 
from the property owner and then suggest to 
him the important exemptions that have been 
overlooked. The owner should then consult his 
attorney for the purpose of arranging his af- 
fairs to obtain the benefit of said neglected 
exemptions. 


Trends in Estate Planning. (July 1944-June 
1945) 79 and 80 Trusts and Estates. By Henry 
S. Koster. 


In each issue of this magazine is a two or 
three page article by this author, discussing 
new developments and new ideas in personal 
and corporate estate planning, based on his 
day-by-day experience as a professional plan- 
ner. During the year, a good deal of emphasis 
has been placed on pension plans and life ‘in- 
surance as an investment as well as a useful 
‘ool in estate planning. 
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Problems in Estate Planning. (March 1945) 
30 Cornell Law Quarterly 271. Frank J. 
Maguire. 

Discussion of the question of taxes, which 
accrue as an incident of death, from the view- 
point of such practical problems as valuation, 
gifts in contemplation of death, powers of ap- 
pointment, trusts controlled by the grantor, 
reciprocal trusts, trusts for the benefit of the 
grantor, and life insurance. 


Check List for Will Review. (Oct. 1944) 79 
Trusts and Estates 391. By Seymour Montgom- 
ery, Jr. 


Suggests importance of attorneys and trust 
men keeping client’s wills up to date by period- 
ically reviewing wills drawn and calling atten- 
tion of clients to importance of reviewing will 
in the light of changed laws, conditions and 
circumstances. Outlines check list and letter 
forms to be followed. Ethics Committees of 
American and New York City Bar and prob- 
ably several State Bar Associations have ap- 
proved. 


RIGHTS OF SURVIVING SPOUSE 


Concerted Wills — A Possible Device for 
Avoiding the Widow’s Privilege of Renuncia- 
tion. (Jan. 1945) 33 Kentucky Law Journal 79. 


Joint and mutual wills, termed “concerted 
wills,” are treated in various relations. Prin- 
cipally, as to effect upon wife’s privilege of 
renunciation, effects of subsequent marriage, 
or existence of pretermitted child on such a 
will, possibility of revocation, and available 
remedies for breach of agreement not to re- 
voke. : 


POWERS OF APPOINTMENT 


Estate and Gift Taxation of Trustees’ Pow- 
ers to Distribute Principal. (Jan. 1945) 45 Co- 
lumbia Law Review 52. Charles Looker. 

Analysis of the provisions of the Revenue 
Act of 1942 relating to the taxability of pow- 
ers possessed by trustees. Author submits that 
the taxability of a trustee’s power to distribute 
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principal to a life beneficiary should not de- 
pend on whether the trustee has a beneficial 
interest in the fund. 

Tax Status of Powers of Appointment. (Sept. 
44) 79 Trusts and Estates 253. Don H. Mc- 
Lucas. 


After reviewing the changes as to taxation 
of Powers of Appointment contained in the 
1942 Revenue Act and the unsuccessful effort 
to relieve from their retroactive effect by mak- 
ing them releasable, the author cites examples 
showing the severe effect of these changes 
with regard to powers created prior to 1942. 
To eliminate these inequities he suggests that 
the Act be changed to (1) make it prospective 
in operation, (2) make the test of taxation de- 
pendent upon the recipient, and (3) exclude 
some preexisting powers, together with cer- 
tain other technical amendments. 

Powers of Appointment: Rule Against Per- 
petuities: Execution of Power. (Jan. 1945) 33 
Georgetown Law Journal 234. 


Can the donee of a general testamentary 
power be considered the owner of the interest 
covered by the power? The conflicting author- 
ities are collated. 


JOINT TENANCY 


The Unintentional Creation of a Joint Ten- 
ancy in the Contents of a Safe Deposit Box. 
(Sept. 1944) 32 Cal. Law Review 487. 


An extensive note reviewing the cases on 
*“joint-tenancy cards” and “joint-access cards” 
to safe deposit boxes. It would appear that 
owners of safe deposit boxes in banks have 
unwittingly created joint tenancies as to their 
contents. See also note in 33 Cal. Law Rev. 
328. 


JOINT AND MUTUAL WILLS 


An Unexpected Result of Our Tax Laws. 
(Feb. 1945) 80 Trusts and Estates 165. Mayo 
A. Shattuck. 


Pointing out that neither a resulting trust 
nor reciprocal trusts accomplish the- logical 
result of tax saving, the author discusses some 
of the uncertainties and problems that can 
arise in. the case of reciprocal or mutual wills. 
Reviewing the doctrine of constructive trust 
upon which the enforcement of an oral agree- 
ment to make such a will is based and the 
possible arguments against such enforcement 
and the answers thereto, the article concludes 
with a discussion of the degree of proof re- 
quired to establish such an agreement and the 
possible extensions of the doctrine. 


[The committee members are: Henry H. 
Benjamin, Chicago; Charles M. Blackmar, 
Kansas City, Mo.; William C. Brooker, Tampa; 
Howard F. Burns, Cleveland; George I. Devor, 
Los Angeles; Frank S. Ginocchio, Lexington, 
Ky.; H. Herbert Romanoff, New York; Horace 
Van Valkenburg, Minneapolis.] 
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“COMMON TRUST FUND DAY” 


HE First National Bank and Trust Com- 

pany of Bridgeport sponsored a “Common 
Trust Fund Day” on December 5, by present- 
ing to a group of about fifty Connecticut trust 
officials a detailed history of the research 
leading up to the bank’s opening of the first 
Common Trust Fund in the State. 


G. M. Wheeler, Vice President and Trust 
Officer, described the ground-work necessary 
to establish such a fund, the examining of ex- 
isting plans of other banks, and the individual 
explanation to each director of the bank so 
that they could help spread the information 
about the fund and so their approval would 
be assured. When the first fund was about 
ready to be opened, the grantors and bene- 
ficiaries of the trusts participating were ap- 
proached personally by an officer and later 
were officially notified by a detailed letter. 
Attorneys were personally contacted and the 
plan explained to them. Their enthusiastic 
support of the idea and cooperation have re- 
sulted. 


Mr. Wheeler stressed the importance of 
having one man assigned to the research work 
and the operation of a “practice fund” so that 
when the real fund goes into operation only a 
minimum amount of officers’ time will be 
needed. Valuation dates of February, May, 
August and November 30 were recommended, 
and November 30 for the accounting date. 
Monthly reviews of the fund were found pos- 
sible. It was suggested that income payments 
might then be made on February, May, Aug- 
ust and November 17th, thus avoiding the 
heavy load at the year end though from an 
income tax angle it would have been easier to 
have December 31 as the accounting date. 


The carrying of securities in nominee name 
and the accrual rather than a cash basis for 
income were mentioned as operating aids. 


The fund acts as a bellwether for the other 
trusts in the Trust Department, inasmuch as 
the fund contains all the securities on the ap- 
proved list; therefore, its review could be con- 
sidered an automatic review of all trusts and 
any change in the Common Trust Fund would 
be carried out throughout the department. This 
permits of frequent reviews without undue 
burdens. 


Mr. Wheeler summarized the advantages 
which two and a half years of operation had 
proven, not only to the bank itself but to the 
beneficiaries and grantors, and he emphasized 
the need for administrative machinery to han- 
dle the small trust. An extended question and 
answer period followed the discussion. 


The administration of the fund was de- 
scribed by J. Walker Hill, an assistant trust 
officer. The 12 forms commented on were 
placed in the hands of each guest. 
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AND ESTATES 
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Detroit: Committee Chairman 


California 


Ch. 318: Provides for total or partial re- 
lease of powers of appointment and prescribes 
procedure therefore. 

Ch. 254: A written finding of presumed 
death, made by the Secretary of War, Secre- 
tary of the Navy or other officer or employee 
of the United States authorized to make such 
finding or a certified copy of such finding, or 
an official report or record that a person is 
missing in action, interned, beleaguered, be- 
sieged or captured by an enemy, or is dead or 
is alive, made by any such officer or employee 
of the United States, is required to be received 
as evidence that such person is missing, in- 
terned, dead, etc. 

Ch. 484: Section 771 of the Probate Code 
is amended so as to exclude from the class of 
securities which may be sold without necessity 
for confirmation, notes secured by mortgage 
or deed of trust, unless the note has been 
authorized to be issued by the Commissioner 
of Corporations or was made by a public util- 
ity, subject to the provisions of the Public 
Utilities Act. 

Ch. 590: Section 788 of the Probate Code, 
relating to resale of property in probate after 
confirmation where purchaser refuses to com- 
ply with terms of sale, is amended and clarified. 


Ch. 596: Section 754.4, Probate Code, is 
amended to provide for sale of real and per- 
sonal property as a unit, where the personal 
property has been used upon the premises 
sold. 

Ch. 711: Fees paid attorneys for extraor- 
dinary services in the preparation of tax re- 
turns, etc., not heretofore deductible for 
inheritance tax purposes, are made deductible. 

Ch. 645: Numerous amendments were made 
to the part of the Revenue and Taxation Code 
relating to the Personal Income Tax Law. In 
general the changes are intended to bring the 
Personal Income Tax law into conformity with 
corresponding provisions of Federal Act. 


Colorado 


H.B. 116: Revises legal list of investments 
for fiduciaries. 

H.B. 581: Reduces from two years to one 
year the period in which creditors may apply 
for administration. 


H.B. 498: Makes changes in procedure for 
assessing inheritance tax; inheritance tax com- 
missioner is substituted for the county court 
in making appraisals, etc. 


H.B. 109: Provides method of electing to 
take the statutory one-half of the estate or 
under the will for a surviving spouse who is 
incompetent; makes other probate procedure 
changes, principally with respect to the giving 
of notice. 

H.B. 348: Revises uniform veterans guar- 
dianship act, principal change permitting 
court to authorize purchase of a home for 
veteran or his family. 


S.B. 42: Provides procedure for opening of 
safe deposit box upon death of lessee. 

H.B. 759: Allows probate of will simply on 
proof of testator’s signature where witnesses 
cannot be produced and it appears from at- 
testation clause or other evidence that will 
was executed according to law. . 


H.B. 492: Provides for escheat of unclaimed 
funds in hands of a fiduciary; state treasurer 
must hold same for 21 years. 


Connecticut 


Act 360: Provides that where an intestate 
estate consists solely of real estate, the court 
may issue a certificate of descent to heirs 
without the appointment of distributors. 


Act 350: Makes several changes in procedure 
for notice to creditors. 

Act 439: Provides for proration of death 
taxes among persons interested in estate. 

Act 309: Makes extensive changes in com- 
mon trust fund enabling act: increases limit 
of participation from $20,000 to $25,000 and 
size of fund from $200,000 to $1,000,000; in the 
old law, participation was limited to accounts 
where investment in a common trust fund was 
permitted by the instrument, judgment, decree 
or order creating the fiduciary relationship— 
to this have been added trust accounts where 
discretionary investment powers are given the 
trustee, guardian and conservator accounts, 
and all trusts becoming effective after Oct. 1, 
1945, where the creating instrument, judgment, 
order or decree does not prohibit such invest- 
ment. 


Delaware 


S.B. 51: Permits corporate fiduciaries to 
register securities in the name of a nominee. 

S.B. 55: Exempts employees’ trusts from 
operation of rule against perpetuities and sus- 
pension of power of alienation. 

S.B. 62: Adopts Uniform Stock Transfer Act. 

S.B. 49 and 56: Provide that uninvested 
funds held by trust institution in a fiduciary 
capacity shall be preferred claim over all un- 
secured claims. Ce 
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S.B. 50: Eliminates doubt as to possible in- 
clusion of real estate in calculation of income 
under testamentary trust during settlement of 
estate. 


Florida 


Ch. 22783: Recodifies probate statutes. 


Ch, 22847: Provides that dower is free from 
debts and costs of administration but is ratably 
liable for estate and inheritance taxes. Wills 
may now be proved before the clerk as well 
as before the judge. Non-residents who are 
related to decedent by blood within the third 
degree or the decedent’s spouse may be ap- 
pointed as executor or administrator. Permits 
executor to sell real estate for purpose of 
making distribution, on notice. Other changes 
are also made. 

Ch. 22767: Provides that where circuit judge 
substitutes for county judge in handling a 
probate matter of original jurisdiction, an ap- 
peal lies direct to the Supreme Court rather 
than the Circuit Court. 

Ch. 22750: Completely revises guardianship 
law. 

Ch. 22889: Provides that no cause of action 
shall survive against a decedent’s estate un- 
less a claim be filed in county judge’s court. 

Ch. 22884: Provides- that the record of an 
exemplified copy of a foreign will, not probated 
in Florida, shall entitle the will to be regarded 
as a muniment of title. 


Georgia 


H. B. 298: Provides that any person holding 
a general or special power of appointment may 
in writing release such power completely or 
release the right to exercise such power ex- 
cept among a limited class, or may covenant 
that such power will be exercised only among 
a limited class. Applies also to releases exe- 
cuted prior to passage. 

H. B. 19: Provides that a photostatic copy 
of a will may be used in lieu of the original 
in taking depositions of the subscribing wit- 
nesses. 

H. B. 281: Permits probate of will upon 
testimony of two disinterested witnesses that 
the signature to the will is in the handwriting 
of the person whose will it purports to be, 
where the will cannot otherwise be proven be- 
cause one or more of the subscribing witnesses 
is incapable of testifying due to service in 
the armed forces or merchant marine. 

S. B. 70: Provides procedure for dispensing 
with administration of an intestate estate 
where there are no debts and the heirs agree 
upon a division of the estate among them- 
selves, 


Illinois 


H. B. 280: Adopts prudent man rule of trust 
investment. 
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S. B. 183: Provides reciprocal exemption 
from taxation to persons, organizations, asso- 
ciations and corporations organized under the 
laws of other states. 


S. B. 393: Authorizes Circuit and Super- 
ior Courts to appoint trustees to preserve the 
property of persons in military service who 
have been reported missing or missing in ac- 
tion. 


S. B. 415: Provides that the county judge 
shall estimate the amount of the tax which 
is likely to result on the happening of a con- 
tingency which will make possible a determin- 
ation of the correct amount of tax to be paid 
under the Inheritance Tax Law. 


S. B. 425-426: Provide that a trust created 
by an employer as part of a stock bonus, pen- 
sion, disability, death benefit or profit sharing 
plan for the benefit of his employees shall not 
be held invalid as violating the rule against 
perpetuities or suspension of the power of 
alienation of title to property. 


H. B. 476: Grants to an executor, except as 
otherwise directed in a will, if any, or except 
as otherwise provided by law, the authority 
to continue the decedent’s business during one 
month following the date of his appointment, 
unless the court directs otherwise, and for such 
further time as the court may authorize. 


S. B. 233: Validates 
wills or copies thereof. 


H. B. 529: Increases from $500 to $1,000 
the value of an estate which may be admin- 
istered under the provisions of the Probate 
Act relating to small estates. 


H. B. 632: Provides that in proceedings for 
the probate of a will, testimony of witnesses 
to the will who are outside the county or un- 
able to testify and can be found and are men- 
tally and physically capable of testifying may 
be taken by deposition. 


H. B. 388: Authorizes court of equity to. ap- 
point trustee to receive money awarded in 
eminent domain or partition proceedings and 
invest same for benefit of those entitled. 

H. B. 654: Provides that after the expira- 
tion of seven years from the date of death 
of a decedent, or after the expiration of such 
additional time as may be allowed by the 
Probate Court for good cause within the seven- 
year period, or any extension thereof, no real 
estate or interest therein to which the de- 
cedent had claim or title shall be sold or mort- 
gaged for the purpose of paying expenses of 
administration or claims against the estate. 

H. B. 317: Provides that when a guardian 
is appointed so that the ward may participate 
in the benefits of the Servicemen’s Readjust- 
ment Act of 1944 no cost shall be taxed in 
such proceedings for the appointment nor for 
any subsequent proceeding relative to obtain- 
ing such benefits. 


recording of certain 
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Indiana 


S. B. 180: Repeals Uniform Trustees Ac- 
counting Act and substitutes a new procedure 
which is permissive and attempts finally to 
settle rights of minors and unborn beneficiar- 
es. 


H. B. 58: Permits infants in armed forces 
and Merchant Marine to make a will and val- 
idates those made since Sept. 16, 1940. 


Ch. 216: Enacts common law rule against 
perpetuities and permits accumulation of in- 
come during any one of four specified periods. 


Ch. 258: Permits renunciation of power of 
appointment in whole or in part; permits exer- 
cise of power one or more times and in whole 
or in part. 


S. B. 214: Brings individual fiduciaries under 
the provisions of Financial Institutions Act 
relating to permissible investments, so that 
individual fiduciaries are restricted to same 
classes of investment as are banks and trust 
companies. 

S. B. 213: Provides that no bank or trust 
company, either state or national, shall be re- 
quired to file a bond arising from its position 
as a fiduciary unless by court order secured 
after notice and a hearing. 


S. B. 70: Provides for the transfer of a 
minor’s interest in real or personal property, 
without sale thereof to pay the debts of the 
decedent, where a written contract for the sale 
or distribution of the property was entered in- 
to by the decedent and the obligation was not 
fully carried out. 

S. B. 5: Provides that where no adequate 
power of attorney exists the Probate Court, 
upon a verified petition setting forth the facts, 
may appoint a conservator to take charge and 
manage the property of a person serving in 
the armed forces of the United States who has 
been reported or listed as missing, interned 
or captured. 

H. B. 3: Makes provision for the continu- 
ation of a power of attorney of members of 
the armed for@gs until the agent has actual 
knowledge of the death of the principal. 

S. B. 87: Provides for exemption of the first 
$25,000 of the estate of a decedent who was a 
member of the armed forces of the United 
States in World War II, and who dies while a 
member, or dies as a result of injury received 
or disease contracted in such service within one 
year after termination of war. 


Iowa 


H, F. 216: Provides that no agency created 
by a power of attorney in writing given by a 
principal in the Armed Forces or otherwise 
engaged in war service shall be revoked or 
terminated by the death of the principal, as 
to the agent or other person who, without 
actual knowledge or actual notice of the death 


101 


of the principal, acts in good faith, in reliance 
upon such power. 

H. F. 217: Provides that a written finding 
of presumed death or an official report or 
record or a duly certified copy thereof that a 
person is deceased, missing, missing in action, 
interned in a neutral country or beleaguered, 
besieged or captured by an enemy, or is dead or 
is alive shall be received as evidence of the 
facts therein stated. 

S. F. 19: Enacts a Uniform Veterans Guar- 
dianship Act. 


Kansas 


S. B. 166: Authorizes fiduciaries on applica- 
tion to court, to invest up to $5,000 in shares 
of Federal and State savings and loan asso- 
ciation. 

H. B. 122: Provides for certification from 
probate court to district court, upon request 
of interested party, of controverted questions 
arising in probate court; designed to avoid 
duplicate trials of matters which would event- 
ually have to be determined in the district 
court on appeal. 

S. B. 84: Dispenses with necessity of bond 
and inventory or reports by charitable organ- 
ization acting as trustee of funds bequeathed 
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for educational unless otherwise 


ordered by court. 


S. B. 216: Subjects to garnishment debtor’s 
interest, although contingent or undetermined, 
in the hands of a fiduciary or in custodia legis, 
provided that in latter case fund shall remain 
in court until conclusion of action, and pro- 
vided further that certain moneys shall be ex- 
empt. 


purposes, 


S. B. 286: Provides procedure for execution 
of mortgages and mineral leases on homestead 
of an insane person or a person having an 
insane spouse. 


Massachusetts 


Ch, 238: Provides that where a married per- 
son dies intestate leaving kindred but no issue 
the surviving husband or wife takes the first 
$10,000 (instead of the first $5,000, as under 
the existing law) and half the balance. Ap- 
plies to the estates of persons dying on or 
after August 1, 1945. 


Ch. 185: Makes issue of void marriage, born 
or begotten before marriage was declared 
void, the legitimate issue of the parent cap- 
able of contracting the marriage. 


Ch. 728: Adds “physical incapacity” as cause 
for appointment of a conservator. Proceeding 
must be brought upon the individual’s petition 
or with his written assent. 


Ch. 469: Amend G. L. 215, §9, by adding the 


following: “In lieu of an appeal a person ag- 
grieved may allege exceptions as provided in 
section one hundred and thirteen of chapter 
two hundred and thirty-one.” Hitherto it has 
been held that “exceptions” such as are com- 
mon in law actions had no place in probate 
proceedings. 

Ch. 582: Establishes detailed, new procedure 
for declaratory judgments in probate courts. 


Ch. 67: Adds section to common trust fund 
enabling act to define, as readily marketable, 
obligations of the United States, which by 
their terms are redeemable by the United 
States, including Series G Savings Bonds. 
(This amendment was considered necessary be- 
cause the Massachusetts statute requires 
100% ready marketability for admission of a 
participation in a common trust fund, and G 
Bonds are not “readily marketable.) 


Ch. 349: Broadens provisions for authoriz- 
ing executors and administrators to carry on 
the business of the deceased; such authority 
may be granted at the time of appointment 
and may be given without notice or with such 
notice as the court may order to be given 
prior to or after the granting of such author- 
ity. 

Ch. 338: Provides that if it appears in the 
petition for the probate of a will that the sur- 
viving spouse of the testator is incompetent 
by “reason of insanity or minority, or such 
husband or widow is under conservatorship, a 
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guardian ad litem shall be appointed and made 
a party to the petition and shall be given no- 
tice of all proceedings relative to the pro- 
bate of the will or granting of letters testa- 
mentary.” If the guardian of an insane per- 
son or minor or a conservator has not waived 
the will of his ward’s deceased spouse or 
brought a petition under G. L. 201, §45 for 
approval of a waiver and a guardian ad litem 
was appointed under this chapter, and if 
the latter thinks the will should be waived 
and the guardian or conservator fails to do 
it after written demand made upon him the 
guardian ad litem as next friend may waive 
the will, subject to the approval of the court. 


Minnesota 


Ch. 140: Modernizes railroad section of legal 
list for savings banks and guardians. (Does 
not apply to trustees since they are operating 
under prudent man statute.) 

Ch. 202: Adopts Uniform Fiduciaries Act. 


Ch. 290: Makes shares of building and 
loan associations legal investments for fidu- 
ciaries. 

Ch. 453: Exempts moneys and ¢redits (in- 
tangibles) from property taxation. 

Ch. 495: Authorizes Commissioner of Tax- 
ation, with consent of Attorney General, to 
compound gift taxes where the transfer cre- 
ates remainders or expectant estates of such 
nature that the tax payable, the identity of 
any donee or the nature or value of the in- 
terest is not ascertainable at date for assess- 
ment of tax. 

Ch. 496: Provides for refund of gift tax if 
by reason of a contingency or a condition oc- 
curring after transfer, an, interest is abridged. 

Ch. 554: Authorizes Commissioner of Tax- 
ation to compound inheritance taxes, whether 
or not decedent’s estate has been probated in 
Minnesota. (Eliminates doubt as to previous 
statute’s application to estates where probate 
proceedings were not had.) 


Montana 


Ch. 93: Clarifies statute in@alidating char- 
itable bequests of more than one-third of the 
estate disposed of by a will executed less than 
thirty days before death, by declaring only 
the excess to be void. 

A reciprocal act as to inheritance tax on in- 
tangibles of non-resident decedents was en- 
acted. 


New Jersey 


Ch. 162 and 163: Repeal tax on intangible 
personal property and provide for assessment 
on net worth of corporations. 

Ch. 179: Broadens powers of savings banks 
(and thus trustees) in making mortgage loans. 

Ch. 190: Permits banks to establish com- 
mon trust funds for the collective investment 
of funds of individual trusts. 
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Ch. 194: Clarifies and broadens list of legal 
investments for fiduciaries. 


New Mexico 


Ch. 3: Where estate left by decedent has 
descended in whole or in part from another 
decedent whose estate has never been pro- 
bated in the state, court may grant letters 
testamentary or of administration upon the 
estates jointly, and they may be administered 
as if one estate. 

Ch. 16: Gives to legally adopted child right 
to inherit from adopting parents to the same 
extent as if a natural child. 


New York 


Ch. 112: Extends privilege of out-of-state 
(but not out-of-country) trust institutions to 
acting in New York as guardian, administrator, 
trustee under inter vivos trust, or by court 
appointment, in addition to previously per- 
mitted capacities of executor and testamentary 
trustee, provided that state of incorporation 
grants like privileges to New York institu- 
tions, and provided further that the foreign 
institution files with the Superintendent of 
Banks an instrument appointing him its at- 
torney upon whom process in any matter af- 
fecting the estate or trust may be served, and 
files with him a certified copy of its charter. 

Ch. 209: Grants resident taxpayers propor- 
tionate credit against income tax payable on 
income derived from other states which is 
subject to tax in such other state, unless such 
state allows a similar credit and unless the 
credit operates to reduce the tax to an amount 
less than would have been payable if the out- 
of-state income had been excluded in com- 
puting net income and capital gain. 


Ch. 218: Permits access to safe deposit box 
by any or more of executors or administrators; 
by any one or more of trustees or guardians 
or committees when authorized in writing by 
the other of such latter fiduciaries. 

Ch. 378: Extends moratorium on mortgage 
deficiency judgments, but increases rate of 
amortization to, 3%. 


Ch. 448: Provides procedure for retrans- 
fer from supreme court to surrogate’s court of 
proceeding in which questions or objections 
have been settled before trial. 


Ch. 517: Makes a number of beneficial 
procedural changes in the Surrogate’s Court 
Act. 


Ch. 558: Declares that statutory require- 
ment that an accumulation be for the benefit 
of a minor has not required and does not re- 
quire that the settlor permit the accumulated 
income to become a part of the assets of the 
minor if such minor dies during minority. 

Ch. 574: Provides procedure for examination 
and inventorying of contents of safe deposit 
box leased by incompetent for whom a com- 
mittee has been appointed. 
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Ch. 715: For purposes of decedent estate 
law and personal property law relating to in- 
vestments, defines “person holding trust 
funds” and “fiduciary” to include a committee 
of an incompetent. 

Ch. 828: Enables destitute beneficiary of life 
insurance proceeds retained by insurance com- 
pany for future distribution, to obtain for his 
support or education the interest periodically 
credited to such proceeds, if Supreme Court 
so directs. 

Ch. 843: Provides that a power, vested in a 
person in his capacity as trustee of an ex- 
press trust of real property, to distribute prin- 
cipal to himself cannot be exercised by him; 
it may be exercised by co-trustee, if any; if 
none, by the supreme court. 

Ch. 847: Repeals emergency stock transfer 
tax and integrates it with the normal stock 
transfer tax into a permanent schedule of rates 
based on selling prices. 


North Carolina 


S. B. 18: Exempts employee trusts from 
operation of rule against perpetuities or ‘re- 
straints on the power of alienation. 

Ch. 292: Extends authority of trust institu- 
tion to hold bonds, as well as stocks, in name 
of nominee. 

Ch. 127: Permits fiduciary to buy from or 
sell to another fiduciary account where instru- 
ment specifically authorizes it. 

Ch. 208: Exempts employees’ trust from 
income and intangibles tax and allows deduc- 
tion of contributions by employer. 


North Dakota 


S. B. 71: Fixes guardian’s fees in estates of 
veterans. 

H.B. 116: Provides procedure for transfer 
of property of decedents to representatives of 
foreign countries. 

H.B. 113: Makes slight changes in order 
of preference in granting administration of 
intestate estates. 
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Ohio 


Sec. 12082 of General Code is amended to 
authorize court to fix fee, payable out of es- 
tate, for executor and his attorney for services 
in unsuccessfully defending will against con- 
test. 


H. B. 115: Conforms Ohio law to Federal 
Statute with reference to the order in which 
payments of the debts of an estate are to be 
made. 


S. B. 180: Grants corporate fiduciaries the 
privilege of placing in the name of a nominee 
stocks, bonds and other securities held in any 
fiduciary capacity. 

S. B. 270: Authorizes executor or trustee 
electing to deposit bonds in lieu of payment 
of inheritance tax at the highest rate to de- 
posit such bonds with a bank or trust company 
for the account of the county treasurer and 
such executor or trustee as their respective 
rights and interests may appear. Formerly 
such bonds had to be deposited with the county 
treasurer. 


H. B. 153: Makes a number of changes in 
the Probate Code, the most important of which 
are in the Fiduciaries Accounting Act passed 
in 1943. They are designed to eliminate cer- 
tain alleged problems which arose in the 1943 
legislation. In some degree, they restore the 
procedure that existed prior to 1943. The 
amended statutes require that every account 
shall be set for hearing. The 1943 legislation 
provided that an account should be set for 
hearing only upon request of the fiduciary or 
order of the court. The amended statutes per- 
mit the fiduciary to determine, in his discretion, 
whether or not he will serve notice of the hear- 
ing on any or all of the interested parties. 
In the provisions for notice, and the corollary 
provisions defining the effect of the settlement 
order, the amendments make available to the 
fiduciary either the informal procedure exist- 
ing prior to 1943 or, at his option, the ad- 
versary proceedings prescribed by the 1943 
statutes. 


Oregon 


H. B. 358: Conforms state income tax law 
to Federal provision regarding basis of re- 
porting decedent’s income for the year in 
which he died. 


S. B. 33: Provides that right of co-owner or 
beneficiary of United States bonds to receive 
payment shall not be defeated by any law gov- 
erning transfer of property by will, gift or 
intestacy (with an exception as to statute on 
fraudulent conveyances). 

S. B. 64: Provides that a testator may de- 
posit his will for safekeeping in office of his 
county clerk. 

S. B. 92: Provides for discovery of concealed 
assets of wards in manner similar to that ap- 
plicable to concealed assets of decedents. 
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S. B. 1: Repeals community property law. . 


H. B. 297: Reduces from one year to six 
months period in which a will may be con- 
tested. 


South Carolina 


Act 310: 
adopted. 


Uniform Stock Transfer Act 


South Dakota 


Sec. 59.0462: Permits release in whole or 
in part of powers of appointment. 

A reciprocal statute on taxation of intangi- 
bles of non-resident decedents was passed. 

A number of clarifying changes were made 
in probate procedure. 


Tennessee 


Ch. 24: Permits probate of will of member 
of the armed forces (broadly defined) upon 
proof of genuineness of testator’s signature 
where proof of due execution cannot be had 
of the subscribing witnesses. 

Ch. 150: Broadens authority of fiduciaries 
to invest in life, endowment and annuity con- 
tracts to include as possible insureds persons 
in whom the beneficiary or ward has an in- 
surable interest. 

Ch. 53: Permits fiduciaries to retain original 
investments upon application to the court. 


Texas 


S. B. 126: Makes a number of changes in 
Trust Act of 1943, the most important being 
the adoption of the prudent man rule of in- 
vestment. Other amendments affect the defini- 
tion of “trust”; purposes for which a trust 
may be created and the capacites to create a 
trust; power of corporate trustees to exercise 
stock rights; authority of trustees with respect 
to oil, gas and mineral properties; giving of 
bonds; and principal and income questions. 


West Virginia 


S. B. 43: Permits the establishment of com- 
mon trust funds. (Uniform Act.) 


S. B. 139: Authorizes corporate fiduciaries 
to register securities in the name of a nom- 
inee. 


Wisconsin 


Ch. 536: Provides procedure and penalty in 
event a fiduciary fails to file his account as 
required by law or ordered by the court. 


Ch. 177: Repeals statutes which had ex- 
pressly limited compensation payable to a 
guardian of incompetent war veteran to 5% 
of veteran’s income accounted for by such 
guardian. 

Ch. 338: Provides that “In the absence of 
any direction in an instrument creating a 
trust, unless the court having jurisdiction over 
the administration thereof shall otherwise di- 
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rect, seventy-five per centum of the custom- 
ary annual fees of the trustees shall be charged 
against the income, and twenty-five per centum 
thereof shall be charged against the corpus 
of the trust.” 


Ch. 29: Liens against real estate which are 
barred by 30-year statute are extended to in- 
clude state inheritance, gift and income tax 
liens. 


Ch. 102: Probate (county) court is given 
same jurisdiction as the circuit court to re- 
lease dower or homestead interests of an in- 
sane wife in real estate. 


Ch. 117: Adopted child is given same rights 
of inheritance and succession in all property 
of parents as a natural child born to such 
parents. 


Ch. 125: Qualified employee pension and 
profit sharing trusts are made exempt from 
liability for Wisconsin income tax. The in- 
come distributed thereunder to an employee 
is taxable to him only on the amount exceeding 
his contribution to the trust. 


Ch. 264: Authorizes county (probate) court 
upon petition of all interested parties, to order 
assignment of title to property passing by 
descent or will to the designated parties as 
joint tenants or as tenants in common, as 
desired. 


Ch. 280: Allows deduction of Federal Estate 
Tax in computing Wisconsin Inheritance Tax 
only to the extent that it is levied on the same 
value of the property as used for state inher- 
itance tax purposes. Recognizes reciprocal ex- 
emption on state inheritance tax to non-resi- 
dent decedent only if a state inheritance tax 
is paid to the state of his domicile. 


Ch. 455: Permits investment of trust funds 
in debts guaranteed or secured under Service- 
men’s Readjustment Act of 1944. 


Ch. 463: Validates conveyances and wills ex- 
ecuted by members of armed forces serving 
abroad, where such instruments are otherwise 
valid except for proper attestation. 


Ch. 508: Reduces from four to three months 
after entry of court order thereon, the time 
within which creditors must file claims against 
the estate of a decedent. 


Wyoming 


Ch. 112: Establishes conditions under which 
administration of estate is unnecessary. 

Ch. 105: Sets up list of legal investments for 
fiduciaries. 


[The committee members are: Egill Ander- 
son, Chicago; Edwin deT. Bechtel, New York; 
H. E. Chenoweth, Cleveland; Frank L. Hinck- 
ley, Providence; George M. Irving, Houston; 
Warren L. Jones, Jacksonville, Fla.; Dudley C. 
Monk, Pasadena; James C. Shelor, Atlanta; 
M. Paul Smith, Norristown, Pa.] 


Survey of American Law 


The first two volumes of the Annual Survey 
of American Law for the years 1942, 1943, 
and 1944, are now ready for delivery with the 
third in press and the fourth due in the early 
spring, it is announced by Dean Arthur T. Van- 
derbilt of New York University Law School. 
This publication represents the first effort of 
this kind in the United States. The inspiration 
for it was derived from the Annual Survey of 
English Law, published by the London School 
of Economics and Political Science. 

The Annual Survey of American Law is de- 
signed as an aid to lawyers, persons interested 
in the social sciences and laymen, in keeping 
abreast of the current developments of the 


‘law. The task is a difficult one. Thus, for ex- 


ample, the decisions of the American courts, ° 
as published in the National Reporter System 
in 1942, filled seventy-four books of 76,362 
pages; State Legislatures and the Congress 
enacted 8,939 pages of laws; administrative 
regulations of one kind or another filled 11, 134 
pages of the 1942 Federal Register. 

Thus it becomes manifest that it is anid 
the capacity of the average lawyer or even 
the most devoted student of law to read or 
digest all the legal literature that is being 
made available to him currently. With this in 
mind the Annual Survey of American Law 
attempts to present in orderly fashion the sig- 
nificant trends of the more important branches 
of the law through the year. It seeks simply 
to cut a path through the wilderness of single 
instances so that the lawyer and _ intelligent 
layman may follow the developments of the 
law subject by subject. 

Of particular importance to our readers are 
the concise summaries of developments con- 
cerning Trusts and Fiduciary Administration, 
Security Transactions, Real and _ Personal 
Property, and Wills and Administration. 


0 


William McChesney Martin was nominated 
to be chairman of the board of the Export- 
Import Bank. He was formerly president of the 
New York Stock Exchange prior to service in 
the Army. 





0A Virginia institu- 
tion, established in 
1865, with thoroughly 
modern trust facilities. 


First AND MERCHANTS 
National Bank of Richmond 


Member Federal Deposit Insurance Corporation 











TAX NOTES 


PETER GUY EVANS 


Estate Tax 


Community property provisions held 
constitutional. In 1907, decedent, a resi- 
dent of Louisiana married a Louisiana resi- 
dent, with whom he resided there until his 
death, his wife surviving. During the exis- 
tence of the community the wife was never 
gainfully employed nor did she ever receive 
any salary or compensation for services, nor 
was any part of the community property de- 
rived originally from any separate property 
of her own. Pursuant to Secs. 402(b) (2) 
and 404(a) of the 1942 Revenue Act, the 
Commissioner imposed an estate tax on the 
transfer of community property and on the 
life insurance where the premiums were 
paid from community funds. The appellees, 
children and sole heirs of the decedent, con- 
tested the constitutionality of the sections. 
HELD: Sections are constitutional: (1) the 
statutory power to tax the entire community 
property is within the taxing power of the 
United States; (2) the tax does not in- 
fringe upon the due process clause of the 
Fifth Amendment; (3) the taxing statute 
does not contravene the command of Art I, 
Sec. 8, of the Constitution, that “excises 
shall be uniform throughout the United 
States; (4) the tax so far as it is measured 
by the surviving spouse’s share of the com- 
munity property is not a direct tax which 
would be invalid because not apportioned as 
required by Art. I, Sec. 8 of the Constitu- 
tion; and (5) the tax does not invade the 
powers reserved to the states by the Tenth 
Amendment. Fernandez v. Wiener, Sup. Ct., 
No. 58, Dec. 10, 1945. To same effect as to 
Texas decedent, U. S. v. Rompel, Sup. Ct., 
No. 59, Dec. 10, 1945. 


Deduction for liability as co-endorser on 
note offset by value of right of subroga- 
tion. Decedent and her sister endorsed two 
notes for $182,000 of a corporation of which 


CURRENT FEDERAL 


Member of New York Bar; Certified Public Accountant (N. Y. and N. J.); 
Lecturer on Taxation at Columbia and Rutgers Universities 
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they were officers and principal sharehold- 
ers. At decedent’s death, $175,000, repre- 
senting the unpaid balance on the notes, was 
claimed as a deduction from decedent’s 
gross estate. At the time, both the corpora- 
tion and the co-endorser were solvent and 
able to pay the amount then due. Upon pre- 
sentation of the note by the bank, it was ap- 
proved by the executors and by the State 
Court. The bank consented in writing to the 
distribution of the estate. However, it re- 
served the right to claim against decedent’s 
sister as co-guarantor. Although the estate 
never paid the claim, a deduction for $175,- 
000 was claimed on the estate tax return as 
a debt of the decedent. HELD: Deduction al- 
lowed but the value of the decedent’s right 
of subrogation is includible in gross estate, 
thus offsetting the deduction claimed. Est. 
of DuVal v. Comm., C.C.A.-9, Nov. 24, 1945. 


Trust corpus taxable where possibility 
of reverter retained. During her lifetime, 
decedent set up a trust for certain benefici- 
aries. Upon examination of the estate tax 
return, the Commissioner included the trust 
assets in her gross estate because under the 
trust instrument the decedent settlor had 
retained the power to recover the trust 
property during her lifetime in the event 
that the beneficiaries predeceased her with- 
out issue. Reversion to settlor was extreme- 
ly remote as there were eight possible 
takers under the trust prior to her death. 
HELD: Trust property is includible in de- 
cedent’s gross estate because of her reten- 
tion of possibility of reverter. The Court 
stated, “the imminence or remoteness of the 
likelihood of the revesting contingency’s oc- 
currence is not a matter for our considera- 
tion.” Est. of Gallois v. Comm., C.C.A.-9, 
Nov. 16, 1945. 


Previously taxed property reduced by 
debt payments. Decedent who died in 1941, 
inherited “rest, residue and remainder” of 















estate of her husband who had died in 1937. 
Included in her estate were 19 items of 
property with a value of nearly $2,500,000, 
all of which had been included in husband’s 
estate. Debts, taxes and expenses of prior 
estate discharged by decedent with her own 
funds amounted to $1,081,000. On decedent’s 
estate tax return, executors claimed a de- 
duction for the full amount of $2,500,000, 
for previously taxed property. Commissioner 
disallowed deduction to the extent of $850,- 
000, determining that she acquired this 
amount by purchase, and not by devise or 
inheritance. HELD: The deduction for pre- 
viously taxed property under Sec. 812(c) 
of I.R.C. extends only to the residue of the 
prior estate after payment of all taxes, 
charges, debts, etc., identified with the lat- 
ter estate; the deduction does not apply to 
the extent the property received by the de- 
cedent exceeds that to which she was entit- 
led under the husband’s will. Est. of Wilkin- 
son v. Comm., 5 T. C. No. 149, Dec. 13, 1945. 


Income Tax 


Trustee’s indemnification payment to co- 
trustees not deductible. Taxpayer, benefici- 
ciary of a testamentary trust, was also trus- 
tee with two others. One of the trustees was 
advised by its attorney that under the tes- 
tatrix’s will the trustees were not authorized 
to retain as an investment certain shares of 
stock. Accordingly, at the request of his co- 
trustees, taxpayer agreed to indemnify them 
for any loss incurred by retaining the il- 
legal investment. In 1933, the stock became 
practically worthless. Upon request, in 1936, 
taxpayer gave his demand note for $235,000 
to cover the loss sustained by the trust. In 
1939, when this note was fully paid, tax- 
payer claimed a deduction for the amount 
on his income tax return. HELD: Deduc- 
tion disallowed, as taxpayer did not incur 
loss in the discharge of his duty as a trustee. 
Clark v. Kavanagh, C.C.A.-6, Dec. 7, 1945. 


Trustee receiving principal commissions 
for eleven years, not entitled to Sec. 107 
benefit. In 1940 taxpayer, as trustee of New 
York testamentary trust, received $31,000 
for receiving and paying out corpus for the 
preceding eleven years. During his trustee- 
ship he also received some $17,000 of com- 
missions on income. In 1940, an intermediate 
accounting was rendered. Taxpayer contend- 
ed that he was paid for receiving the corpus 
and since the receiving was a completed ser- 
vice, he should be permitted to prorate it 
back to 1929 under Sec. 107, I.R.C. HELD: 
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Benefit of Sec. 107 denied. The law as it ex- 
isted in 1940 required that the services be 
completed. This the taxpayer did not show. 
Since the accounting was intermediate, the 
services could not have been completed. The 
Court also pointed out that it would be an 
absurd construction of the New York statute 
to say that commissions are paid for “re- 
ceiving” and for “paying out” property and 
that no part of the commission is for the in- 
termediate services of care and investment 
of the principal, which are, of course, the 
substance of the trustee’s duties. (NOTE: 
The 1942 Revenue Act changed the percen- 
tage requirement from 95% to 80% and the 
period of earning compensation from 5 
years to 36 months; it also deleted from the 
old law the words, “paid .. . only upon com- 
pletion of such services.”) Civiletti v. 
Comm., C.C.A.-2, Dec. 6, 1945. 


Power to alter trust income distributions 
does not render such trust income taxable 
to grantor. Taxpayer set up an irrevocable 
trust for the benefit of his three grandchil- 
dren. The trustee had broad powers of man- 
agement and was not under grantor’s con- 
trol. Grantor, not a trustee, reserved the 
sole election and the right to alter the 
amounts of the income distributions to the 
named beneficiaries. The grantor did not 
have the power to add other beneficiaries. 
HELD: Trust income not taxable to grant- 
or. Grantor had no power to revoke the trust 
as to any part of principal, or to receive any 
of the accumulated income or any part of 
the corpus. Hawkins v. Comm., C.C.A.-5, 
Dec. 13, 1945. 


Grantor partially taxable on mainte- 
nance trust income. Will of taxpayer’s wife 
was invalidated by birth of son. On her 
death, therefore, her property passed under 
the laws of intestacy of Ohio. Taxpayer did 
not attempt to acquire his one-third share of 
the estate. He placed all of the son’s prop- 
erty and the estate of his deceased wife in 
trust with a corporate trustee, which was 
directed to pay the net income of the trust 
to the taxpayer for the support, mainte- 
nance, education, etc., of the son “in such 
manner as the Donor in his sole discretion 
may see fit.” Taxpayer provided for his son 
from his personal funds, and returned most 
of the trust income to the trustee to be 
added to the corpus of the trust. The Com- 
missioner contended that the taxpayer was 
taxable on all the trust income on the 
ground that he was the donor. HELD: Tax- 
payer was grantor of the trust only to the 
extent of his share (one-third) of his wife’s 
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property and therefore was taxable only 
upon the income accruing from the portion 
of the corpus thus contributed by him. Jos- 
eph v. Comm., 5 T. C. No. 129, Nov. 13, 1945. 


Income from precatory trust taxable to 
beneficiary. Taxpayer’s husband left resid- 
uary estate in trust, with one-half of the in- 
eome payable to the taxpayer. Testator pro- 
vided that “it is my hope that out of such 
income she may be able and willing to sup- 
port, maintain and educate our children un- 
til the provisions hereinafter made for dis- 
tribution of income or property to them un- 
der this will shall take effect.”” Taxpayer had 
ample funds of her own both for her own 
and children’s support. During 1940 taxpay- 
er received $71,000 as her one-half share of 
the trust income. This amount was deposited 
in her personal checking account and used 
for her own and the children’s expenses. The 
Commissioner taxed the entire sum to the 
taxpayer who contended that $32,000 was 
used for support of the children and that 
such sum should be taxed to them. HELD: 
Taxpayer is taxable on the entire trust in- 
come that was distributed to her in 1940. 
There was no enforceable obligation on her 
to use the trust income for the benefit of the 
children. White v. Comm., 5 T. C. No. 133, 
Nov. 23, 1945. 


Loss on sale of inherited residence de- 
ductible. Taxpayer’s mother occupied real- 
ty as personal residence up to date of death 
in 1936. Under her will, taxpayer acquired 
an outright 1/15 interest in such property. 
Immediately thereafter the realty was 
placed on the market for sale and was finally 
sold in 1940 at a loss. Taxpayer claimed a 
net long-term. capital loss of $820 from a 
transaction entered into for profit. Commis- 
sioner disallowed. HELD: Loss is allowed 
as resulting from a transaction entered into 
for profit under Sec. 23(e) (2) of I. R. C. 
subject to the limitation of Sec. 117. Rob- 
bins v. Comm., T. C. Memo, Nov. 9, 1945. 


Income from bequeathed share in part- 
nership taxable te legatee. Taxpayer and 
father had conducted partnership. Father 
bequeathed his interest in partnership to 
taxpayer subject to a bequest to his widow 
of $250 per month payable out of one-half 
of the net income of the business. If the in- 
come was insufficient, then payment was to 
be reduced to one-half of the net income, but 
the deficiency was cumulative and payable 
out of future income if and when earned. 
Payments to the widow were made accord- 
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ingly, and corresponding deductions were 
claimed in arriving at the community in- 
come of taxpayer and his wife. HELD: 
Sums paid to the widow were excludible 
from gross income of taxpayer and his wife. 
Bequest of share of income from testator’s 
share in business gave the widow a property 
interest and income payments represented 
return on capital investment in business. 
Malloy v. Comm., 5 T. C. No. 187, Nov. 27, 
1945. 


Gift Tax 


Trust transfer not taxable where power 
to revest is retained. Taxpayer transferred 
property in trust, naming her son as trustee 
and life beneficiary. Simultaneously, the son 
agreed to pay taxpayer $25,000 annually, 
which both knew he could not do. The trust 
instrument as well as the annuity contract 
provided that the taxpayer could reacquire 
the trust property at any time upon the ex- 
pected immediate default in the annuity 
payments. Commissioner contended that 
$185,000—the difference between the value 
of the property transferred and the value 
of the annuity of $25,000 to the mother, 63 
years of age—was a gift and assessed the 
gift tax accordingly. HELD: Transfer was 
not a taxable gift since the taxpayer re- 
tained the power to revest title to the trust 
property in herself. The requisite of a valid 
gift were not present; donative intent was 
lacking. The purpose of the transfer was to 
enable the son to manage the mother’s prop- 
erty more easily. Hettler v. Comm., 5 T. C. 
No. 182, Nov. 23, 1945. 


Tax News 


Carry-over provisions involving profit- 
sharing trust contributions. A special let- 
ter ruling, dated October 15, 1945, explains 
the effect of the carry-over provisions con- 
tained in Sec. 29.23 (p)-10 of Regs. 111, as 
to profit sharing plans. Hypothetical figures 
are used to illustrate effects on a prospective 
plan. 


Ct. D. 1647 and 1648. Treasury Depart- 
ment has finally abandoned its efforts to tax 
interest on bonds of the Triborough Bridge 
Authority and the Port of New York Au- 
thority, respectively. Decisions in favor of 
the taxpayers were rendered in January 
1944, and petitions for certiorari were de- 
nied by the Supreme Court on January 2, 
1945. 





“First Quarter ‘Dividend’ 
to Subscribers of 
Record March 15” 


Don't overpay last year’s 
taxes just because the ‘46 
levies promise to be so 
much more lenient by com- 
parison. There's yet time 
to take the savings avail- 
able under 1945 law — to 
make March 15 “opportun- 
ity day’ — and to get the 
full, straight story well in 


advance for 1946. 
- 
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FEDERAL TAX 
a 


es 


The Complete Federal Tax Service 
with copy of Internal Revenue Code 


Complete coverage on all Federal tax- 
ation. Widely used and accepted through- 
out Federal officialdom. Including many 
ways to obtain refunds and reduce taxes 
- quick reference aids — check lists — 
suggestions and methods — pilot -charts 
analytical tables guiding in manage- 
ment questions before transactions are 
made and accounted. 


¢ at 


[PRENTICE Darl HALL, Inc.| 


70 Fifth Ave. New York.N. Y. 
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TRENDS IN ESTATE PLANNING 


HENRY S. KOSTER 
Financial Analyst and Consultant, New York City 


VISUAL ESTATE COORDINATiON 


N estate plan ordinarily consists of sev- 
eral transfer documents, each of which 
covers the distribution of a separate part of 
the over-all estate. Unless these component 
instruments are coordinated through visual 
treatment, the estate owner seldom acquires 
a practical understanding of the effects of 
his estate plan in action. For this purpose, a 


comprehensive table of the following type 
may be useful. The estate transfer instru- 
ment specified in column headings, as well as 
other specifications, will, of course, vary 
from case to case. But the form in general, 
properly adjusted, can give the estate owner 
a quick, bird’s eye picture of what he has 
done with his estate. Errors and omissions 
are easily uncovered through this treatment. 


ESTATE TRANSFER INSTRUMENTS 
CAPITAL ASSETS 


Supplemental Irrevocable 








PASSING UNDER Last Will Agreements Joint Title _Living 
TRANSFER DOCUMENTS Testament Pulicee mm. A. A =" Totals 
General Assets $250,000 -0- $ 25,000 $100,000* $375,000 
Life Insurance Proceeds 50,000! $100,000? -0- -0- 150,000 
TOTAL ASSETS $300,000 $100,000 $ 25,000 $100,000 $525,000 
Approximate Estate Taxes® 100,000 (Taxes paid out of (not 100,000 
Will Assets) 7 taxable) 
Approximate Administrative 
Expenses® 15,000 (None) (None) (Future 15,000 
trustees’ 
fee only) 
$115,000 -0- -0- -0- $115,000 
NET ASSETS "$185,000 $100,000  $ 25,000 $100,000 $410,000 
ALLOCATION OF NET 
ESTATE CAPITAL 
Outright Capital B ten + aed 
Disbursements & Cash Residence 
To Wife $ 15,000 -0- $ 25,000 -0- $ 40,000!! 
Te 2eer Sen -0- -0- -0- -0- -0- 
To Minor Daughter -0- -0- -0- -0- -0- 
Cash 
To Charity 5,000 -0- -0- -0- 5,000 
$ 20,000 -0- $ 25,000 -0- $ 45,000 
Capital Allocated for Income 
Disbursements 
Trust for Wife and 
See eee 165,0008 100,000° -0- 100,000! 365,000 
NET ASSETS 
I ED i $185,000 $100,000 $ 25,000 $100,000 $410,000 








Footnotes to Foregoing Table 


(1) This much insurance is paid to the 
estate to cover estate taxes and protect as- 
sets from forced liquidation with resultant 
loss. There are sufficient liquid assets to 
cover the balance of the estate tax. 

(2) Taxable in husband’s estate as he 
owned policies and paid premiums. 

(3) Taxable in husband’s estate as he 
supplied the original purchase funds. 

(4) Not taxable in husband’s estate as he 
retained no beneficial interest in or control 
over trust, and it was not established in con- 
templation of death. 

(5) Federal and State estate taxes are 
based on total gross estate of $525,000, 
minus the $100,000, non-taxable living trust, 
and minus deductions of $15,000 for admin- 
istration expenses and $5,000 charitable be- 
quest. This leaves a net taxable estate of 
$405,000 before exemptions. 

(6) Estate administration expenses in- 
clude executors’ and attorney fees and court 
costs, assessed only against assets passing 
under will. Such expenses may approximate 
5% of the gross assets of $300,000. 

(7) Estate taxes on this property are 
paid out of the residuary estate. In some 
States, unless the will otherwise directs, tax- 
es are apportioned among the beneficiaries. 

(8) Trust provides that income is to be 
paid to wife for life with such payments 
from the principal of the trust as trustee 
deems necessary for proper maintenance and 


support of wife and children, and for edu- 
cation of children. After wife’s death, trust 
continues for children, paying them the in- 
come equally until they attain ages 25, 30, | 
and 35, at which times they receive equal 
shares of their principal. If a child dies be- 
fore age 35, his or her share of principal 
can pass under a limited power of appoint- 
ment given to such child. If such power is 
not exercised, then such principal is to pass 
to such child’s issue and if no issue, then to 
its surviving brother or sister. 


(9) This is payable in the form of a life 
annuity (20 years certain payments) to 
wife. Refund payments, if any are due at 
wife’s death, to be continued to children 
equally. 

(10) This is an irrevocable living trust 
established by the deceased, whereunder in- 
come is paid to his wife for life. Upon her 
death, trust is continued for equal benefit of 
children for their lives, paying to them in- 
come only. Upon death of children, they have 
right to dispose of principal of their shares 
by their wills, but only among the descen- 
dants and spouses of descendants of the de- 
ceased donor. 

(11) These assets would pass under 
wife’s will at her subsequent death, unless 
she gives them away or spends the proceeds 
during her lifetime. Therefore, it is essen- 
tial that she make a will immediately. 


Projected Financial Position of Beneficiaries 


HE foregoing, by itself, does not give the final, coordinated answer as to the 
projected financial position of the wife and children, and an extended table of 
the type on the following page should be appended. 





LINCOLN ROCHESTER 
Trust Company 


Rochester 3, N. Y. 


Member Federal Deposit Insurance Corporation 


Member Federal Reserve System 
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WIFE’S FINANCIAL POSITION 


Capital in Own Name 







Cash ie! Ae ae _....... $10,000 (Emergency cash) 
Household Furnishings : a eat 5,000{ (Residence facilities for wife 






Residence ___-------—-------------—----- 205,000} and children) 






$40,000 





Annual Income Payment to Wife 
Income from Trust Under Will (3%) $ 4,950 

Life Annuity from Life Ins. Policies - _  §,500 (Exempt from Income Tax) 
Income from Living Trust (3%) 3,000 














$13,450 (Paid for life) 






Approximate Income Tax on Estimated 
Taxable Income of $7,000 







1,450 





Net Spendable Income _ $12,000 ($1,000 a month) 





EACH CHILD’S ULTIMATE FINANCIAL POSITION, FOLLOWING WIFE’S DEATH 


Capital in Own Name of Each Child 
From Trust Under Will After Age 35 - _.. $82,500 (For investment in a business 
or in securities for income. ) 

















Annual Income Payments to Each Child 







From Life Annuity ...... 2,750 (Paid only until 20 years after 
father’s death) 
From Living Trust ($50,000 @ 3%) 1,500 (Paid for life, this provides 






children with basic income as 
long as they live.) 














Cincinnati Council Elects Fiduciaries Elect 


At the first annual meeting of the Cincinnati New officers elected for the Associated 
Life Insurance and Trust Council, held Decem- Trust Companies of Central California for 
ber 10, at the University Club; the following 1946 are: President, Robert V. Walsh (trust 











officers were elected for the coming year:— officer of Crocker First National Bank, San 
President—C. Vivian Anderson, Provident Francisco); Vice President, Harold H. Knowl- 
Mutual Life Insurance Company ton (assistant trust officer of American Trust 
Vice President—H. G. Bechtel, Jr., Assistant Co., San Francisco); Secretary-Treasurer, 
Trust Officer, Central Trust Company Emil A. Andker (assistant trust officer of 
Secretary-Treasurer—Lee B. Scheuer, State Bank of California, San Francisco). 
Mutual Life Assurance Co. Cook County, (Ill.) Fiduciary Assn. elected 






Executive Committee Members—Guy D. the following officers for. one year: President 
Randolph, New ge ert nge eee —- oul R. D. Beckett (vice president a trust officer 
ne Co.; M. D. ne "C eo eo of the Mercantile National Bank, Chicago, 
eonllgg ey se psa Tife Sarat Hl.): vice president: Lester S. Cain (assistant 

eta ; trust officer of the LaSalle National Bank); 

Co. Secretary-Treasurer, Joseph M. Long (as- 
sistant secretary of the Pullman Trust & Sav- 
ings Bank). 






PEP SAEE DeSA8) Ty Wass 










—————0 






Leroy A. Lincoln, president of the Metropol- 


itan Life Insurance Company, was elected ide 
chairman of the board of the Institute of Life Maple T. Harl, now State Bank Commission- 


Insurance, succeeding Claris Adams, president er of Colorado, has been nominated by Pres- 
of the Ohio State Life Insurance Company, at ident Truman to be chairman of the Federal 
the annual meeting of the Institute’s board. Deposit Insurance Corporation. 











BUSINESS MALADIES AND PUBLIC OPINION 


Social Products of Industry Need Objective Selling 


CLAUDE ROBINSON 


Founder, Public Opinion Index for Industry 


ODAY, it is the public relations man’s 

job not only to interpret management to 
the public, but to interpret the public to 
management. A bridge builder is successful 
or not, depending upon how accurately he 
calculates the stresses and strains of his 
structure. So, too, a public relations man is 
successful or not, depending on how accur- 
ately he appraises the stuff called “public 
opinion” made up of attitudes, convictions, 
beliefs and prejudices of individuals. 

The public relations man has two methods 
of gauging public opinion — the impression- 
istic method and the objective method of 
sampling. All of us use impressionistic 
methods; we make an observation here, lis- 
ten to a conversation there, add a little 
hunch or common sense, and out comes a 
conclusion. Impressionistic methods of ob- 
servation provide quick appraisals with a 
minimum of toil; frequently, they yield bril- 
liant insights which solve everyday prob- 
lems. 


Use an Opinion Thermometer 


But the method of impressionistic ob- 
servation involves a relatively high average 
percentage of error. Above all, it is fre- 
quently difficult for impressionistic observ- 
ers to agree on what is the fact. One opinion 
is as good as the other, and company action 
is paralyzed. There is obviously great need 
for objective tests. In all scientific proce- 
dure, the first step is to set up a measuring 
stick. In opinion sampling, the question- 
naire provides an objective device for meas- 
uring sentiment, in the same sense that a 
thermometer is an objective device for 
measuring heat and cold. 


Many people find it hard to believe that a 
small sample can represent a whole popula- 
tion, but election samples dramatically 
prove the fact. Samples of 3,000 are today 
considered adequate to indicate nationwide 
sentiment, and for most special problems, 
the number of interviews can be reduced 
considerably below this. 


From National Association of Public Relations 
Counsel 1945 Award Speech. 


We can now gauge the division of opin- 
ion in the nation with an accuracy margin 
of from 2% to 4% and do it within a period 
of 48 hours. We can find out why publics 
think as they do; determine the speed and 
direction of attitude change; we can deter- 
mine the extent of public awareness of a 
message or event, and gauge the accept- 
ability of a theme, a slogan or an argument. 


Research Photographs 


We can now furnish a scientific answer in 
advance of manufacture to the question, 
“How shall we style our product and what 
features shall we put on it to give it the 
maximum customer appeal at any given 
price?” 

Every. public relations problem breaks 
down into two departments — the “‘what-is- 
it?” department and the ‘“what-to-do-about 
it?” department. Research photographs 
public opinion on the “what-is-it?” side, 
shows how people stand, what the public 
knows and doesn’t know about a company or 
a principal, what they approve and disap- 
prove: “These people are with you and these 
are against you, and here is the line of at- 
tack that will do the most to bring the dis- 
senters back on the reservation.” 

And research can appraise the effective- 
ness of campaigns, indicating where they 
are succeeding and failing, and why. Not 
that public relations will be mechanized 
through research. Research will judge the 
box office, but the playwrights will create 
the show. 


Social Affairs of Industry 


Businessmen should accept the fact that 
they really manufacture and distribute two 
kinds of products: the economic product and 
the social product or “social forms.” By that 
term I mean the relationships between peo- 
ple worked out in the daily business of liv- 
ing — relationships between top manage- 
ment and lower management; between plant 
and community; between contractor and 
subcontractor; between the company and the 
federal state. 
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With the economic product, a manufac- 
turer competes with other manufacturers 
and sometimes with co-ops and government 
plants. That the politician and the labor 
union leader have been pretty good competi- 
tors for public favor in the market for social 
forms is eloquently illustrated by the fact 
that the power of decision over the past ten 
years has steadily moved from the desk of 
the entrepreneur to that of the labor leader 
and the man in government. Whether or not 
the public will accept the philosophy and 
follow the counsels of the politician, the 
labor leader or the business executive in the 
future depends on how effective a competi- 
‘tor each of these three leaderships is in the 
market place for social forms. 

The tensions between races and religions, 
between workers and management show the 
tremendous premium to be placed on social 
invention. The function of public relations 
men is to help create new social products as 
well as to sell new and old social products 
to the public. 


What the Polls Show 


One of the Index studies, dealing with the 
problem of annual reports to stockholders, 
ascertained that stockholders want simpli- 
fication of financial reporting. I will flatly 
prophesy here that you will see in the future 
more and more companies moving toward 
this simplification. 

Other reports in the Index series have 
dealt with the public’s attitude toward labor 
unions. toward taxes on business, toward 
company pensions, toward incentive pay, to- 
ward industry’s profits, toward the annual 
wage and many other issues. 

The growth of the Index seems an infal- 
lible sign of the awakening of industry to 
the necessity of learning the public relations 
arts. Heretofore businessmen have been 
busy producing, setting up assembly lines, 
finding capital with which to finance their 
ventures, marketing, controlling inventory. 
How well they have done this job is indi- 
cated by the industrial power of the United 
States in World War II, and our fantasti- 
cally high standard of living compared to 
that of the rest of the world. 


Community Relations 


It is only in recent times that entrepren- 
eurs generally have begun to realize that the 
production and distribution of economic 
goods is only one part of the entrepreneurial 
function. The chain store, for example, re- 
duced America’s grocery bill by some 10%, 
but the chains were regarded by many citi- 
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zens as outsiders who took from the com- 
munity and gave nothing in return. 

Many chains failed to bank locally. Some 
failed to buy locally and otherwise integrate 
their enterprise with community mores. The 
result was the rise of a school of thought 
that sought to penalize chain stores by spec- 
ial taxes. 

The chains were forced to realize that 
their problem was not only to distribute 
goods economically, but also to justify their 
social forms in their communities. 


The Profits Fallacy 


I have been very much interested to watch 
the reactions of hard-boiled plant heads, 
controllers, vice presidents in charge of per- 
sonnel and others to the problems of public 
relations when the facts of public opinion 
are spelled out for them in tangible form 
(through the printed page and through 
stereopticon presentations). All leaders 
know that they live and die by public favor. 

The shuttle of research working continu- 
ously over a period of years has woven cer- 
tain key patterns of the public’s thinking 
toward industry which every public rela- 
tions man must know if he is to be a com- 
petent practitioner. To illustrate: one of the 
primary difficulties of industry stems back 
to the feeling of a large proportion of the 
public that industry makes too much profit, 
that what is wrong with our economic sys- 
tem is that capital and owners take too much 
and leave too little for the workers and for 
the consumers. 

Our studies show some fantastic evi- 
dences of public ignorance on the question 
of industry’s profits. The people think war- 
time profits on the average were about 30%. 
They think peacetime profits average about 
18%. Actually, according to Treasury fig- 
ures, entrepreneurial capital normally works 
for 5 to 6% on investment, and over the past 
fifteen years has worked for 3.3%. 

The workers conception of what he takes 
out of the company dollar, in relation to the 
stockholder, is equally as fantastic. Three 
fourths of the worker public believe that 
the stockholder takes more out of the busi- 
ness than the workers. Actually, the balance 
sheets of leading companies show that for 
every cent the stockholders get, the workers 
get 8 to 12 cents. 


Reaction and Action 


So there is a colossal and fantastic pub- 


‘lic misunderstanding about the fee charged 


by capital and management for the social 
services rendered. What social action en- 





sues? Government policies are set on the 
theory that prices can be held down, but the 
biggest ingredient of price — namely, labor 
cost—can be raised. Labor unions strive for 
a higher standard of living not by produc- 
ing more to get more, but by producing less 
to get more. Companies are thought to have 
great and bottomless tills which enable them 
to give more pay for less work, dismissal 
pay, medical benefits, old age pensions; and 
if these things are not forthcoming, many 
people say management is heartless, that it 
puts property rights above human rights. 
The proper interpretation of company prof- 
its, to workers and to the general public, 
is one of the most important public relations 
problems that industry has to perform. 
Business is doing something about this — 
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it is releasing stories about profits to news- 
papers. Many companies are printing an- 
nual reports for employees. But evidently 
this is not enough; evidently the problem is 
so urgent, the misunderstanding so acute, 
that strenuous public relations tactics will 
have to be used. Possibly this calls for spec- 
ial training of foremen; for employee 
schools; for periodic meetings where the 
head of the business or department heads 
explain to their people exactly what is going 
on. Certainly it calls for better dramatiza- 
tion of the fact that employee and manage- 
ment interests are common — where com- 
panies have been prosperous, there employ- 
ees’ wages have gone up; where companies 
have been unprofitable, there wages have 
gone down. 


The Importance of Earnings 


The necessity of reasonable earnings in order 
to obtain investment in private enterprise and 
the benefits to the public, employees and stock- 
holders which accrue from such investment, 
is well described by Leroy A. Wilson, vice- 
president of the American Telephone and Tele- 
graph Company, in an article, “Reasonable 
Earnings to Insure the Best Service,” appear- 
ing in the Bell Telephone Magazine for Autumn 
1945, 


Mr. Wilson emphasizes the improvements in 
telephonic equipment and service and the re- 
sultant reduction in costs to consumers which 
has been made possible by the investments of 
the stockholders of his company. Stressing 
the importance of this investment and the 
necessity of reasonable earnings to protect and 
increase it, Mr. Wilson states: 

“In the last 25 years the total amount of 
telephone service rendered by the Bell System 
increased several times over. The speed and 
quality of the service improved enormously. 
The cost to the public per unit of service went 
down. Wage rates of telephone employees went 
up. To make all this possible, hundreds of 
thousands of people bought shares in the Bell 
System. Others lent the System their dollars. 
All this money, totalling more than $2% bil- 
lions additional since 1920 alone, was used to 
build telephone plant.” 


“Two things are essential to maintain this 
process of giving better service at less cost. 
One is continuous research to develop con- 
stantly improving methods and equipment. The 
other is money from investors with which to 
build the improved plant that research makes 
possible. Also, because better service brings 
public demand for more service, more and 


more plant of steadily improving quality must 
be built. This means that the Bell System 
must steadily attract the new capital—the new 
money from investors—that is needed to build 
.* 

“Earnings high enough mean that the 
System can go forward and improve its 


Bell 
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From Bell Telephone Magazine, referred to in ac- 
companying article. 


vice, increase employment, pay good wages, 
develop further ways and means of increasing 
the value of the service, and in the long run 
continue to reduce its cost. Experience proves 
it. It is because the Bell System as a whole 
has obtained enough money to do its job well 
that it has been able to give its customers much 
more for their money.” 


“Earnings are the essential means required 
to make sure that investors would be attracted 
by the prospect of a steady return on a safe 
investment .. .”. 





PROFIT SHARING 


Eric A. Johnston, former president of the 
U. S. Chamber of Commerce and now czar of 
the motion picture industry, has announced a 
25% profit sharing plan for employees of all 
his companies in the State of Washington. 
Under the system each employee will receive 
one unit of credit toward the profits for each 
$100 of his annual earnings, one unit for each 
year of continuous service, five units for each 
term served on newly created “junior” boards 
of directors composed of employes,* five units 
for holding a supervisory position, fifteen units 
for being an assistant department head and 
twenty-five units for being a department head. 
The value of the units will be determined each 
year by dividing the amount to be shared by 
the total of units credited to all employes that 
year. The new plan went into effect January 
Ist. 


*This principle was advocated in the December 1938 
issue of Trusts and Estates (then known as Trust 
Companies) at page 672. 


LABOR-MANAGEMENT COMMITTEE 


The War Production Board has prepared a 
81 page “Basic Guide for Labor Management 
Committees.” Among the subjects covered 
are production, plant efficiency, suggestion 
systems, manpower, absenteeism and turnover, 
health and nutrition, safety, committee organ- 
ization, size of committee, voting in commit- 
tee and other pertinent materials. 


INDUSTRY ON THE CAMPUS 


The $10,000,000 Electronics 
Park which is already under 
construction by the General 
Electric Company is significant 
of several major _ industrial 
trends. Located on the cite of a 
private estate of 219 acres in 
Niskayuna, about five miles 
from the main offices in Sche- 
nectady, the buildings will house 
widely expanded research facil- 
ities. This is in line with the 
policy of industrial companies 
to lay more and more emphasis 
on research as a protection of 
investment and employment 
stability through improved 
products, for the ever-widening 
circle of consumers. 

The rural setting in a cliff 
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— THE CAPITALABOR TEAM — 


Developments which have promoted, or promise to promote, mutual 
welfare of employees, employers and providers of capital tools. 


overlooking the Mohawk River is suggestive of 
the possibilities in decentralization of plants — 
particularly laboratory and technical opera- 
tions — outside of congested city areas. The 
emphasis on good internal, as well as external, 
working conditions for employees is also in 
line with the times. The buildings will contain 
in addition to library space, an auditorium, 
dining room, conference rooms, and will be air 
conditioned throughout to provide “high living 
standards” during working hours to the 5,000 
men and women who will be employed in an 
environment resembling a college campus. 


NATIONAL COLLECTIVE BARGAINING 


In this study members of the staff of Indus- 
trial Relations Counselors, Inc., have pooled 
their experience in the formulation and appli- 
cation of collective bargaining policy in indus- 
try and government with the experience of 
some sixty companies the organization has 
served. They submit proposals about the role 
of government in collective bargaining that 
it is hoped may gain acceptance as a sound 
approach to the development of a legal frame- 
work within which management and labor can 
work constructively toward better relations. 


The study focuses on the central problem of 
whether labor relations policy shall be deter- 
mined by collective bargaining or by govern- 
ment prescription. For the sake of brevity 
and clarity in the treatment, the supporting 
material is segregated in an appendix. There 
are thirty-nine detailed recommendations that 
have import for management and trade unions 
as well as for government policy. (Paper- 
bound, 103 pp., $1.25.) 


View of General Electric’s Electronics Park Laboratories 





HOME GUARD FOR BUSINESS 


Community Relations to Protect Free Enterprise 
and Property Rights 


LOUIS B. LUNDBORG 


ITH the modern concept that all activ- 

ities are related to the public interest, 
no business is immune to government regu- 
lation. So there is no business, trade or pro- 
fession that will not some day need friends 
in court, in the court of public opinion. 

And it is at the community level that reg- 
ulation starts. Trace, for examples, the his- 
tory of anti-chain store legislation; anti- 
billboard legislation; public ownership cam- 
paigns, prohibition. All started in the com- 
munities of the country first, as did the agi- 
tation for anti-price cutting laws, wage and 
hour laws, and many of the others that later 
reached the halls of Congress. 

In the readjustments that will follow in 
the wake of the war, sound public relations 
may be the major factor in business sur- 
vival. The work of public relations is more 
particularly concerned, not with the product 
or commodity sold but with the institution 
itself — to protect its right to exist, to 
operate under favorable conditions. : 


Specific Steps and Tests 


We must try to get favorable public opin- 
ion by three definite steps. The first is to 
find out what the public actually thinks 
about our business. 

If public opinion is not preponderantly 
favorable, then step two is to change the 
practices or policies to which the public ob- 
jects. 

If the policies are right but misunder- 
stood, then step three is to supply sufficient 
information to the public to educate it out 
of its misconception. 

I would suggest the following as a check- 
list of questions that might be asked in de- 
termining the public relations aspects of 
company policies: 


. Is it best for the public? 

. Does the public know about it? 

. Is it presented to the public in a favor- 
able light? 

. Does it respect the individual? 


Extracts from several recent addresses by 
Mr. Lundborg, who is general manager of 
the San Francisco Chamber of Commerce. 


5. Does he know it — can he feel it? 

6. Does your behavior demonstrate a gen- 
uine interest in the other person or 
group? or community? 

. Is it the truth? 

. Is it fair to all concerned? 

. Will it make friends for your com- 
pany? 

. Will it be profitable to all concerned? 


Community Activities 


Participation in community activities is 
in one sense the best of all public relations 
because it follows the rule laid down by Dr. 
Raymond W. Miller: the rule of giving ser- 
vice rather than seeking favors. ; 

There is not a business, not a profession, 
in any community in America that does not 
share directly in dollars and cents profit or 
loss from the improvement or the deteriora- 
tion in (1) the physical condition of the 
city’s physical plant, (2) the quality of ser- 
vice rendered by the city and other govern- 
mental agencies, (3) the quality of service 
rendered by civic and social agencies, (4) 
the availability of community resources and 
facilities to improve the physical, mental 
and moral health of the populace. 

Industrialists operating in large cities 
sometimes forget that these community as- 
sets, services and facilities, operated by a 
sort of cooperative subcontractor that we 
call city government or community chest or 
chamber of commerce are just as important 
as if they were being operated solely and 
directly by the industry itself. 

The only way they can have those services 
maintained at high quality is to give at . 
least a fraction as much personal attention 
to them as they give to their other contracts 
and subcontracts. 


Job for Chorus — Not Soloist 


No one individual can “handle” this public 
relations job, and a wise top executive won’t 
try to slough off his responsibility onto the 
public relations counsel. The public is quick 
to spot such spokesmen, and to resent them. 
Notice the way a newspaper reporter treats 
a speech by a person hired to make speeches, 
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as against a speech by a regular operating 
executive. 

What is the specific problem of commun- 
ity relations? It is to analyze every civic 
movement; every community organization; 
every governmental activity; every civic 
problem that might have any possible rela- 
tionship to the company, or on which any 
employee or department of the company 
might be able to lend a hand. It is, secondly, 
to analyze the entire personnel of the com- 
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pany, to see who is best adapted to do var- 
ious community jobs. 

Everything we do in life, we do to gain 
some form of satisfaction. Properly bal- 
anced, so that a man does not neglect his 
other responsibilities of family and of job, 
there are probably more rich, lasting human 
satisfactions to be gained from association 
with your neighbors in an unselfish effort 
to better your community, than in any other 
single form of activity.” 


INDUSTRIAL HONEYMOON — A TRIAL 


JAMES J. NANCE 
Vice President, Zenith Radio Corporation 


HERE is no question but what we are 

starting off on a sales honeymoon. It 
will be delightful. My concern is with what 
happens after the honeymoon is over. Even 
the labor troubles that are developing in all 
segments of industry are not the primary 
problem. The real crux of our problem, is: 


After industry has reconverted and pro- 
vided employment for the millions who are 
now out of work, how good a job will we do 
of maintaing a high level of employment 
through the coming years? 


We must do it without the aid of the enorm- 
ous Government deficits which financed the 
war; we must do it from the sale of goods to 
consumers. 


The Achilles heel of Industry today is our 
ability to create consumer demand, not today 
but tomorrow, and the years after. In other 
words, one important job of reconversion yet 
to be done must be between the ears. 

On a national basis, success or failure will 
be determined by results in the field of dur- 
able consumer goods. If we sell enough auto- 
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mobiles and radios and washers and refriger- 
ators, we will pace the entire business activ- 
ity of the nation to new highs. 


On Trial to Give Employment 


There is no question in my mind but that 
industry is on trial today as it has never been 
before. Unless we get our wheels rolling, and 
provide the millions of permanent jobs that 
are needed, we may never have another 
chance. The Socialist-minded boys will say, 
“See, you have failed again, just as you did 
in 1932.” 

If unemployment shows signs of becoming 
chronic, then the Government will step into 
the picture. That will mean Government 
spending projects that will probably pale the 
billions spent on the New Deal-made work 
program. It will mean a perpetual tax burden 
of unprecedented severity, and a continual 
growth of Government regulation and plan- 
ning forced on nearly all businesses. 


Pent-Up Demand Is Cautious 


Another thing to remember is that each dis- 
charged war worker received a sharp lesson 
in thrift by the very suddenness with which 
his well-paying job was atomized out of ex- 
istence. Millions of workers are, for the first 
time in their adult lives, entirely free from 
debt, with a little nest egg of bonds or money 
in the bank. Their savings represent accum- 
ulated purchasing power, it is true, but most 
of them are going to hold tight until they see 
that opportunity for work is opening up. 

There is, of course, a terrific market ahead 
for each of us. The real pentup demand is, in 
my opinion, a mere fraction of what the theor- 
ists have predicted. The real market, the vol- 
ume market, is the one represented by the 
millions who are waiting to see what happens. 


In address before Sales’ Executives Club of New York. 











ORPORATIONS are purely creatures of 
statute. They cannot sit on juries, but 
are often tried by them; they do not vote, 
but voters many times have things to say 
about them; they cannot bear arms in time 
of war, yet they arm others who fight for 
national existence. They are “persons” in 
the eyes of the law. As persons, corporations 
must assume the responsibility that goes 
with a grant of power. 

“The breath of life” in the form of human 
touch, however, is needed in the administra- 
tion of the corporate structure, unless it is 
to become a robot Frankenstein. The opera- 
tion of corporations, devoid of interest in 
the humanities, can lead only to Statism 
which will mean first, the restriction, and 
ultimately the abolition, of private enter- 
prise. 

The early Kings of England looked to the 
Chancellor, who was considered the keeper 
of the King’s conscience, for humane advice 
and counsel. So do the modern business 
corporation executive and his public rela- 
tions adviser work together for the welfare 
of their corporation and of the people of the 
State from which the corporate power was 
granted. 


. . . Until Proved Innocent 


Under the Code of Justinian, the accused 
under an indictment is deemed guilty until 
such time as he proves himself innocent. By 
the common law rule, however, all accused 
men are considered innocent until proven 
guilty beyond reasonable doubt by the State. 
In the practice of public relations, it is well 
to follow the philosophy of the Romans 
rather than that of the Anglo-Saxons. 

Words are the chief tools of the business 
world. Too often, they are chosen only to 
express a physical idea without connoting 
the niceties of common courtesy. In building 
the structure of business, the old adage, 
“« . . the kingdom was lost — all for the 
want of a horseshoe nail,” is often true 


From Award Address at Honor Dinner given by 
American Council on Public Relations. Dr. Miller, 
noted consultant on Rural Affairs, Trade & Commerce 
and Public Relati-ns and member of the American Bar 
Assn., received the Council Award fcr outstanding 
work in public relations in 1945. These excerpts are 
from his speech ‘Keepers of the Corporate Con- 


science,” published in the initial issue of Public Rela- 
tions Journal. 


THE HUMAN SIDE OF BUSINESS 


DR. RAYMOND W. MILLER 


where business contacts, nurtured through 
the years, are often destroyed by careless 
use of a “tool word.” 

“Divide and rule” is the formula for dic- 
tator-controlled statism. Tolerance and an 
active common interest in general welfare 
is the antidote. 


Cold Facts Don’t Make Warm Friends 


America largely set aside its social, eco- 
nomic and class differences in wartime. No 
sane man believes that they will be forgot- 
ten entirely in peace. If the executives of 
business, with other group leaders, will 
study their current problems with a view to 
understanding the humanities involved to- 
gether with the cold facts of the balance 
sheet and the profit and loss statement, then 
real progress will have been made toward in- 
tegrating democracy. Nearly all of the in- 
roads by the State upon the even tenor of 
pure individuality have resulted because 
some interest or individual lacked social 
consciousness proportionate to its material 
and economic advantages. 


Here are a few of the many current prob- 
lems worthy of the best joint thinking of 
public relations consultant and business ex- 
ecutives. 


Are cheap raw materials the answer to 
economic prosperity? 

Will corporate boards of directors con- 
tinue to be elected entirely on pecuniary 
basis, or should representatives of voca- 
tional interests of affected society be in- 
vited to participate in the directorship? 

Can protection from obsolescence at the 
cost of social gains be justified, such as 
the suppression of patents to improve- 
ments? 

Will group interests recognize the right 
of academic freedom in educational insti- 
tutions? 

Will labor, agriculture and industry 
emphasize their points of agreement, in a 
spirit of generosity, rather than their 
points of difference? 


I believe that the greatest opportunity for 
service in corporation history is presented 
to business executives and their public rela- 
tions advisers to develop techniques whereby 
the material flesh of corporate business may 
be impregnated with the spirit of humanity. 
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PERSONNEL CHANGES IN TRUST INSTITUTIONS 


ARIZONA 


Phoenix—VALLEY NATIONAL BANK re- 
cently appointed Evva Shaw as assistant trust 
officer. Benton M. Lee, vice president who has 
been in charge of the investment department 
for the past three years, resigned to establish 
his own investment brokerage firm, Benton M. 
Lee & Company, but will continue to serve the 
bank as an investment consultant. 


CALIFORNIA 


Los Angeles—SECURITY-FIRST NATION- 
AL BANK has elected three new assistant 
trust officers, Emery P. Bell, Harold A. Hardin 
and William W. Harper. Messrs. Bell and 
Hardin, acting in the capacity of trust ad- 
visors, devote their full time to obtaining new 
business through various branches of the bank 
in the Los Angeles area, while Mr. Harper was 
formerly a trust advisor but lately has been an 
administrative officer at the Head Office han- 
dling private trusts. 


Los Angeles—J. W. Lewis and Louis Siegel, 
formerly assistant vice presidents, UNION 
BANK & TRUST CO., became vice presidents; 
J. W. Luhring, formerly assistant cashier, be- 
came assistant vice president, serving as house 
counsel in all departments of the bank. 


COLORADO 


Denver—Robert H. Shapler, formerly comp- 
troller of the DENVER NATIONAL BANK, 
was elected cashier; Warren K. Young, former- 
ly of the trust department, was made auditor. 


CONNECTICUT 


Darien—HOME BANK & TRUST CO. ap- 
pointed Willard C. Poole, Jr. as assistant to the 
president and investment officer; Albert Split- 
torff as treasurer and trust officer. 

Hartford—Alfred B. Roch and John H. Mc- 
Bride became trust officers at the HARTFORD 
NATIONAL BANK & TRUST CO.; James J. 
Devlin, Gordon H. Bezanson and Walter E. 
Haddock became assistant secretaries in the 
trust department. Mr. McBride comes from a 
Chicago law firm where he specialized in estate, 
trust and tax matters, prior to three years ser- 
vice in the U. S. Navy. 

Stamford—Frederick J. Rathbun, former 
trust examiner with the Federal Reserve Bank 
of Boston, was appointed assistant trust officer 
at the FIRST-STAMFORD NATIONAL 
BANK & TRUST CO. 


ILLINOIS 


Chicago—Paul W. Goodrich has been elected 
assistant vice president at the CHICAGO 
TITLE & TRUST CO.; Lieutenant Robert E. 
O’Dea also elected assistant vice president on 


returning from four years’ service with the 
Army Air Forces. 

Chicago—Roy C. Osgood, vice president in 
charge of the trust department of the FIRST 
NATIONAL BANK, retired at the year’s end. 

Associated with 

the First Nation- 

al since 1906, Mr. 

Osgood is nation- 

ally known as an 

authority on Fed- 

eral_ taxation, 

having testified 

often on revenue 

bills as a repre- 

sentative of the 

United States 

Chamber of Com- 

merce. Twenty- 

five years ago, he 

was president of 

the Investment 

Bankers Associa- 

THOMAS H. BEACOM tion. Thomas H. 

Beacom, vice president, succeeds Mr. Osgood as 

executive head of the trust department. Coll 

Gillies was promoted to vice president in the 

corporate trust department; Otto Hass to as- 

sistant trust officer. Edward F. Blettner, dis- 

charged as a lieutenant colonel, was promoted 

from assistant trust officer to assistant vice 

president. Emerson R. Lewis retired as a trust 

department vice president to engage in the 
practice of law. 

MAINE 

Bangor—Richard S. Bradford has _ been 
named assistant trust officer at the MERRILL 
TRUST CoO. 

MARYLAND 


Miss Mary Howard became an 
at the BALTIMORE 


Baltimore 
assistant trust officer 
NATIONAL BANK. 


MASSACHUSETTS 

Boston — For 
the last five years, 
John J. Barry 
has been news 
analyst in the 
radio pro- 
gram “Frontline 
Headlines” for 
the NATIONAL 
SHAWMUT 
BANK. Recently 
he was elect- 
ed vice president 
in charge of ad- 
vertising and 
publicity. He re- 
signed from the 
editorial staff of 


JOHN J. BARRY the Boston Globe 





with which he had been associated for 25 years. 


Detroit—Henry S. Hulbert, vice president, 
chairman of the trust committee and trust of- 
ficer, NATIONAL BANK OF DETROIT, re- 
tired in accordance with the provisions of the 
bank’s retirement plan. Mr. Hulbert became 
vice president and trust officer in 1934, after 
having served as probate judge from 1909 to 
1934. Edward Adams and John N. McLucas 
were elected vice presidents, assigned to 
the division servicing national business outside 
of metropolitan Detroit, under the direction of 
H. Y. Lemon, vice president, which division is 
being expanded to meet constantly increasing 
national and international banking business. 


MISSOURI 


St. Louis—Byron Moser, formerly president 
and trust officer, MUTUAL BANK & TRUST 
CO. became chairman of the board and has 
been succeeded by E. A. Schmid, formerly vice 
president and cashier. 

St. Louis—UNITED BANK & TRUST CO. 
elected John W. Minton as president (suc- 
ceeding Edward T. Murray), and Carroll F. 
Burton as vice president. 


NEW YORK 


Buffalo—Dudley M. Irwin, Jr., assistant sec- 
retary in the business extension department of 
the MANUFACTURERS AND TRADERS 
TRUST CO., was elected a vice president. How- 
ard H. Raitt, who has been with the bank since 
1918, was named assistant manager of the 
mortgage department. 


New York—Percy H. Johnston, after more 
than twenty-six years as head of the CHEMI- 
CAL BANK & TRUST CO., retired as chair- 
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man as of January 10th. At the request of the 
directors, he will take the chairmanship of the 
executive committee, and will remain as a di- 
rector. Under Mr. Johnston’s leadership the 
Chemical Bank & Trust Co. has risen to sev- 
enth largest in New York City, and twelfth in 
the nation. Mr. Johnson is a past president of 
the New York Clearing House Assn., of the 
Association of Reserve City Bankers, of the 
Chamber of Commerce of the State of New 
York, and of the Board of Trustees of Sailors 
Snug Harbor. 

Frank K. Houston, until now president, suc- 
ceeds Mr. Johnston as chairman, and N. Bax- 
ter Jackson, first vice president, was elevated 
to the presidency. Both have been with the 
bank twenty-five years. Among other pro- 
motions are: Harold H. Helm, first vice pres- 
ident; Gilbert Yates, vice president; Roger S. 
Ames, trust officer. 

New York—BANK OF THE MANHAT- 
TAN CO. elected James E. Rooney an assistant 
trust officer; promoted George W. Carrington 
from assistant vice president to vice president. 

New York—Edward W. Smith, executive 
vice president of CLINTON TRUST COM- 
PANY, has been elected to the presidency, suc- 
ceeding the late Lee S. Buckingham. Mr. Smith 
has been associated with the Clinton Trust 
Company since its organization in 1929, serv- 
ing first as trust officer, then as treasurer and 
vice president and for the past three years as 
executive vice president in charge of opera- 
tions. 

New York — H. C. Stoddard, head of the 
trust department of the COLONIAL TRUST 
CO., was elected a vice president. John C. Jes- 
ter also elected vice president. 

New York—Malcolm C. McMaster was ap- 
pointed assistant trust officer at the COMMER- 
CIAL NATIONAL BANK & TRUST CO. 





Executive Hierarchy of Chemical Bank & Trust Co. 


N. BAXTER JACKSON 


FRANK K. HOUSTON 


PERCY H. JOHNSTON 
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Niagara Falls—POWER CITY TRUST CO. 
elected George F. Bates president, succeeding 
Fred J. Coe. He was formerly executive vice 
president. 

Rochester—William M. Short, who became 
head of the tax division of the CENTRAL 
TRUST CO. a year ago, was elected assistant 
trust officer. He was previously with the Chase 
National Bank of New York. 

Rochester—John G. White, employed by the 
SECURITY TRUST CO. since 1933 and who 
has been head of the investment department 
for over two years, was appointed an assistant 
trust officer. John G. Ermatinger, formerly 
with investment houses in New York and Bal- 
timore, was appointed assistant vice president. 


OHIO 


Mount Vernon—J. Gordon Bone, formerly 
cashier and assistant trust officer, succeeds the 
late William A. Ackerman as president and 
trust officer of the FIRST-KNOX NATIONAL 
BANK. B. B. Williams, formerly vice president, 
was elected chairman, while Carrol L. Benoy 
was made assistant trust officer in addition to 
assistant cashier. 


PENNSYLVANIA 


Charleroi—C HARLEROI SAVINGS & 
TRUST CO. elected Roy R. Kuntz assistant 
secretary and assistant treasurer. He resigned 
as assistant cashier and assistant trust officer 
of the Peoples National Bank & Trust Co. of 
Monessen, Pa. 


Grove City—Joseph S. Armstrong, trust of- 
ficer and cashier of GROVE CITY NATIONAL 
BANK, was elected executive vice president 
and continues as trust officer. Succeeding him 
as cashier is Norman §. Crill. 


Philadelphia—The following changes were 


made at FIDELIT Y-PHILADELPHIA 
TRUST CO.: Stanley W. Cousley, vice presi- 
dent, advanced to senior vice president, his du- 
ties as trust department head to be taken over 
by Otto P. Mann and Paul C. Wagner, vice 
presidents; Paul J. Hess promoted from trust 
officer to vice president; John H. Wood and Ed- 
win W. Bainbridge from assistant trust officer 
to trust officer; J. Albert Cairns from trust ad- 
ministrator to assistant trust officer; George C. 
Robinson from assistant auditor to trust oper- 
ations officer. Among six officers retired in ac- 
cordance with the bank’s retirement plan were 
E. Ellwood Frame, vice president, Harry C. 
Haines, assistant secretary and William H. 
Roberts, Jr., vice president, all in the trust de- 
partment. 

Philadelphia — Trust officer William L. 
Cleaves has been elected assistant vice presi- 
dent at the GIRARD TRUST CO.; James W. 
Morehouse, assistant secretary, and William T. 
Fleming, Jr., named estate planning officers; 
Harry L. Walters named corporate trust offi- 
cer, 
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Pittsburgh—L. H. Gethoefer resigned as 
chairman of the board of the PEOPLES- 
PITTSBURGH TRUST CO., after 29 years in 
executive capacities, but will continue to be 
associated with the bank as a director and a 
member of all important committees. 


RHODE ISLAND 


Providence—Harold R. Barker, recently re- 
turned from service as a Brigidier General with 
the 43rd Artillery Division, was elected vice 
president of the INDUSTRIAL TRUST CO. in 
connection with new business and customer re- 
lations. He was formerly treasurer and general 
manager of Fulford Manufacturing Co. and 
Fulford Realty Co., both controlled by the In- 
dustrial Trust Company’s trust department. 


TENNESSEE 


Nashville—Ben A. Whitmore has been elect- 
ed vice president in charge of the Trust De- 
partment of THIRD NATIONAL BANK. Mr. 

Whitmore suc- 

eceds ZX. J. 

Walsh, who re- 

cently resigned as 

trust officer . to 

enter the practice 

of law. Mr. Whit- 

more has been a 

director of the 

bank since its or- 

ganization in 

1927 and has been 

a member of the 

Trust Committee 

since organiza- 

tion of the Trust 

Department in 

1931. For the 

B. A. WHITMORE past 19 years he 

has been publishing agent of the Methodist 

Board of Publication. He is prominent in civic, 
social, religious and educational activities. 

Memphis—Ira C. Denton was promoted from 


assistant trust officer to trust officer at the 
FIRST NATIONAL BANK. 


TEXAS 


Dallas—Mrs. Jewel O’Bannon, assistant 
trust officer at the MERCANTILE NATION- 
AL BANK, has resigned. 


UTAH 


Salt Lake City—J. L. Wilson, trust officer in 
charge at the FIRST SECURITY TRUST 
CO., has resigned and will take an extended 
vacation in California. 


VIRGINIA 


Richmond—At the STATE-PLANTERS 
BANK & TRUST CO., vice president and trust 
officer L. B. Gunn was elected a director to suc- 
ceed the late Richard H. Smith. 





WASHINGTON 


Seattle—H. Stewart Peyton resigned as vice 
president, trust officer and director of the 
Minnesota National Bank to take an executive 
position in the trust department of the SEAT- 
TLE-FIRST NATIONAL BANK. Mr. Peyton, 
who served in World War II as a Major, will 
have the title of trust officer. 


Spokane—Joel E. Ferris has resigned as ex- 
ecutive vice president of the SEATTLE-FIRST 
NATIONAL BANK and manager of the Spok- 
ane and Eastern division, and is succeeded by 
W. M. Marshall, vice president. 


WEST VIRGINIA 


Bluefield—D. Robley Wood became vice 
president at the FIRST NATIONAL BANK, 
having recently resigned as executive vice 
president and trust officer of the Peoples Na- 
tional Bank of Pulaski, Virginia. 





“For 
Honorable 
Service 
To Our 
Country” 


Montgomery, Ala.—Lieutenant Colonel Luc- 
ien D. Gardner, Jr., has been elected vice pres- 
ident and trust officer in charge of the trust 
department of the FIRST NATIONAL BANK, 
having recently been released from duty by the 
Army Air Forces. 


Wilming- 
ton, Del. — Lieu- 
tenant Command- 
er Edwin Fr. 
Neilan returned 
to the SECUR- 
ITY TRUST CO. 
and was elected 
a vice president 
and a_ director. 
He has been sup- 
ply officer with 
the Navy at Phil- 
adelphia for the 
past three years. 
Before entering 
service, he had 
been associate 


trust officer. EDWIN P. NEILAN 
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Atlanta, Ga.—Carroll Payne Jones, trust of- 
ficer in charge of new business at TRUST CO. 
OF GEORGIA, has returned to his duties after 
two years in the Naval Aviation Supply Depot 
at Philadelphia. 


Chicago, Ill.—Lieutenant Colonel Robert E. 
O’Dea returned to the CHICAGO TITLE & 
TRUST CO. and was promoted from assistant 
trust officer to assistant vice president, after 
being on leave for the past four years serving 
as finance officer of the A. A. F. 


Chicago, Ill—Edward F. Blettner, Jr., re- 
cently discharged from the Army, as lieuten- 
ant colonel, was elected an assistant vice pres- 
ident at the FIRST NATIONAL BANK. 


Indianapolis, Ind.—Frank E. McKinney has 
returned to his position as president of the 
FIDELITY TRUST CO., after three and one- 
half years in the Army, where he served, with 
the rank of colonel, as assistant director of 
war contract settlement for the government 
in Washington. 


New York, N. Y.—After serving with the 
U. S. Navy since 1942, as a lieutenant com- 
mander, George A. Murphy has rejoined the 
personal trust division of the IRVING TRUST 
CO. From assistant secretary he was promoted 
to assistant vice president. 


Cleveland, Ohio—CLEVELAND TRUST CO. 
re-elected Edward T. Bartlett as assistant sec- 
retary with duties as an administrative officer 
in the estates department, upon his return 
from overseas as head of the Statistical Re- 
porting Office in England and France. His 
rank was that of lieutenant colonel. 


Portland, Ore—C. L. Minahan, returned 
from duty with the U. S. Maritime Commis- 
sion, has joined the staff of the trust depart- 
ment of the UNITED STATES NATIONAL 
BANK. 


Lancaster, Pa.—Reginald C. Short reas- 
sumed his duties as assistant trust officer at 
the FULTON NATIONAL BANK, having re- 
ceived his discharge from the Naval Reserve. 

Philadelphia, Pa.—Orville H. Beadle has 
been reinstated as assistant trust officer of 
the CORN EXCHANGE NATIONAL BANK 
& TRUST CO., on his return from military 
service. 

Philadelphia, Pa.—George E. Harrison and 
Frank T. Howard, assistant trust officers, 
LAND TITLE BANK & TRUST CoO., returned 
to their duties after service in the Armed 
Forces. 

Wichita Falls, Tex.—Captain William K. Mc- 
Gee, on leave of absence from the FIRST NA- 
TIONAL BANK for over three years, returned 
to the bank and resumed his duties as cashier 
and trust officer. 

Richmond, Va.—FIRST & MERCHANTS 
NATIONAL BANK welcomed back Robert L. 
Gordon, Jr., Lieutenant, USNR, as assistant 
trust officer in charge of new business. 





TRUST INSTITUTION BRIEFS 


Atlanta, Ga.—The TRUST COMPANY OF 
GEORGIA presented gold watches to five men 
and two women members of the staff as a 
token of esteem for service. Among them were 
W. L. Daughtry, trust officer (33 years of ser- 
vice) and Miss Hester M. Walker, chief clerk 
of the trust department (27 years of service). 


Chicago, Ill. — METROPOLITAN TRUST 
CO. has announced the organization of a 
wholly owned subsidiary, the Metropolitan In- 
vestment Company, which will deal in United 
States Government securities. Barnet L. Rosset 
is president and Charles A. Lees, Jr., vice pres- 
ident. 


Paterson, N. J.—Effective December 10, 
1945, The SECOND NATIONAL BANK OF 
PATERSON consolidated with the Commercial 
National Bank, thereby adding $200,000 to its 
capital stock at $1,500,000. 


New York, N. Y.—The Board of Directors 
of MANUFACTURERS TRUST CO. last 
month voted to recommend to the company’s 
stockholders a pension plan which will apply 
to approximately 2300 eligible employees, Pen- 
sions will be paid under a Group Annuity 
Contract to be entered into with the Equitable 
Life Assurance Society of the United States. 
The plan is designed to supplement retirement 
benefits under the Social Security Act, and has 
been drawn to qualify under the applicable 
provisions of the Internal Revenue Code. The 
Trust Company will bear the entire cost of 
the plan, and Harvey D. Gibson, president, at 
his own request, will not participate in the 
pension plan or otherwise receive any pension 
benefits. 


New York, N. Y.—William M. Flook, a mem- 
ber of the trust committee of MANUFAC- 
TURERS TRUST CO., has been elected to the 
board of Graham-Paige Motors Corp. Mr. 
Flook is also a director of Thompson-Starrett 
Co. 


White Plains, N. Y—COUNTY TRUST CO., 
OSSINING TRUST CO. and The Fleetwood 
Bank plan to merge after approval by the re- 
spective stockholders in January. 


Eugene, Oregon—Sale of the controlling 
stock interest in the FIRST NATIONAL 
BANK to Trans-America Corporation of San 
Francisco, Cal., was recently announced by 
Richard Shore Smith, retired president, who 
owned the controlling interest previously. The 
bank continues as an independent establish- 
ment with its own officers and board of direc- 
tors. Oluf A. Houglum, former vice president, 
became chairman; Lynn S. McCready, former 
vice president and a director, became president. 
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Philadelphia, Pa.—Donald E. Bishop, vice 
president of the PROVIDENT TRUST CO., 
was elected president of the Financial Analysts 
of Philadelphia. 


Pittsburgh, Pa.—Word comes, just as we go 
to press, of the proposed merger of Peoples- 
Pittsburgh Trust Co. and First National Bank. 
Details in next issue. 


Houston, Texas—Leon H. Thomas, trust of- 
ficer at the FIRST NATIONAL BANK, was 
elected chairman of the administrative com- 
mittee of the trust section of the Texas Bank- 
ers Association, and as such will preside at the 
Dallas meeting in November, 1946. 


Richmond, Va.—Lieutenant Colonel Osmond 
T. Jamerson, assistant trust officer, STATE- 
PLANTERS BANK & TRUST CO., received 
the Legion of Merit award “as a foreign liaison 
officer who did much to gain the good-will of 
foreign officers.” 
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IN MEMORIAM 


HENRY W. CARLISLE, manager of public- 
ity and advertising for the Guaranty Trust 
Company of New York and editor of The Guar- 
anty Survey, the bank’s economic publication. 


BENJAMIN W. COUCH, vice president and 
trust officer of the Mechanics National Bank 
of Concord, N. H. 


DEAN HIGGINS, president of the 
merce Guardian Bank of Toledo. 


ALBERT C. KOEPKE, trust officer of the 
South Chicago Savings Bank, Chicago. 


PERCY E. MAY, former president and 
chairman of the board of the National Ex- 
change Bank of Augusta, and a past president 
of the Georgia Bankers Association. 

GRANT McPHERRIN, former president of 
the Central National Bank & Trust Co., Des 
Moines, and former chairman of the board of 
the First Federal State Bank in Des Moines. 


RICHARD A. PACKARD, vice president and 
assistant trust officer of the Second National 
Bank & Trust Co., Saginaw, Michigan. 


RICHARD H. SMITH, chairman of the exe- 
cutive committee of the State Planters Bank 
& Trust Co., Richmond, Va. 


ELIOT H. THOMSON, publicity director of 
the Washington Loan & Trust Co., (D. C.) and 
member of the Senior Advisory Board of the 
Financial Advertisers Association. 


LEE S. BUCKINGHAM, president of the 
Clinton Trust Co., died of a heart attack on 
January 2nd, one day after his friend and as- 
sociate William J. Waite, chairman of the 
board of directors, had succumbed to a heart 
attack. 


Com- 
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Recent Decisions 


Claims — Limitation of Actions — Effect 
of Death of Trustee 


California—Supreme Court 
Kroger v. Truitt, 27 A.C. 301. 


Where decedent was admittedly trustee of 
certain shares of stock, 


HELD: Decedent’s widow, sole heir and ad- 
ministratrix, would not become a constructive 
trustee so as to start running of statute of 
limitations against action by a beneficiary to 
enforce the trust, where administratrix ac- 
knowledged the beneficiary’s interest in the 
stock and recognized the validity of the trust 
by entering into a written agreement whereby 
she promised to transfer a certain number of 
shares to each of the beneficiaries and obtain- 
ing the approval of the Probate Court thereto. 
There was an express trust as to the adminis- 
tratrix, and no question of statute of limita- 
tions involved. 


NOTE: This reverses decision of District 
Court of Appeal, reported in 81 Trusts and Es- 
tates 236 (Sept., 1945). The appended note 
criticized that decision as “morally undesirable 
and not necessarily required if the question 
were open.” 


Compensation — Trustee’s Minimum Com- 
mission Under New York Statute on Ap- 
pointed Property 


New York—Surrogate’s Court, N. Y. County 
Matter of Moyse, N. Y. L. J., Dec. 19, 1945. 


The testator created a trust for the life bene- 
fit of his wife, and gave her a power to appoint 
the principal of the trust by her will. The tes- 
tator’s widow and her brother acted as trustees 
until the date of the widow’s death, August 19, 
1943. The widow exercised the power by ap- 
pointing the principal to her brother as sole 
trustee for the life benefit of her son. The sur- 
viving trustee claimed that he was entitled to 
the minimum principal commission under 
S.C.A. Sec. 285(a), subd. 3, on the theory that 
as trustee under the will of the donor he was 
required to pay to himself as trustee under the 
will of the donee, and that he was therefore 
making a final distribution of principal. The 
trustee relied on dicta of the Court of Appeals 
in Matter of Culver, 294 N. Y. 321, reported 
in Trusts and Estates, September 1945, p. 237. 


HELD: The minimum principal commission 
is not a paying commission; moreover, that 
commission is payable only to a trustee who is 
acting at a time of final distribution of prin- 
cipal; and the’trustee here had not completed 
the entire administration of the trusts under 
the will of the donor of the power. The court 
declared that the holding in Matter of Culver 


was limited to the contract between the testa- 
tor and the fiduciary in that case; and that 
nothing was said by the Court of Appeals to 
change the well-settled New York rules that an 
appointment under a power is to be read into 
the will by which the power was created, and 
the instruments viewed as if the appointment 
had been there from the very beginning. 


‘0 


Distribution — How Property Distributable 
Among Heirs at Law of Trustors 


California—District Court of Appeal 


Wood v. First National Bank in Santa Ana, 71 A.C.A, 
713. 


In 1926 Ross and wife conveyed certain prop- 
erty into a trust which became irrevocable on 
the death of either trustor. Ross died in 1934, 
his wife in 1941. In the event which happened, 
the trust estate became distributable “in equal 
shares per stirpes and not per capita to such 
persons as shall then constitute the heirs at 
law of the Trustors ***.” The property was 
community. In this action for declaratory re- 
lief, 

HELD: The heirs at law of both trustors 
constituted one group to share equally as 
among themselves, and were not to be divided 
into two groups so as to entitle the heirs of 
each group to one-half of the trust property. 
Explaining the use of the phrase per stirpes, 
the court considers it to mean that the de- 
scendants of the original primary heirs (one 
sister of Mrs. Ross; five brothers and sisters 
of Mr. Ross) were to take in place of their 
respective ancestors. 


0 
Distribution — Do Second Wife and Adopt- 


ed Son Inherit Under Provision for 
Widow and Issue? 





Supreme Court 
Trust Co. et al., 


Colorado 


Brunton et al. v. International 


#15442. 


This case was brought to construe two pro- 
visions of two trust agreements. The donors of 
the two agreements were husband and wife re- 
spectively and the agreements were very sim- 
ilar in terms. The first question was whether 
or not Jessie Brunton, the second wife of Har- 
old J. Brunton, could take the benefits pro- 
vided for, “the widow, Lillian Brunton,” Lil- 
lian Brunton having been divorced from Har- 
old J. Brunton prior to his marriage to Jessie 
Brunton. 

HELD: In considering the terms of the 
agreement, Jessie Brunton did not take these 
benefits. 

The second question was whether or not Car- 
ville, the adopted son of John D. Brunton, son 





of the donors, could take a share equivalent to 
that of a blood son, under the provision, “the 
line of John D. Brunton *** shall consist of and 
shall include the said John D. Brunton and his 
lawful issue of every degree.” 

HELD: Under the Colorado law an adopted 
son takes from adoptive parents in intestacy, 
the same interest as a blood son, but the adopt- 
ed son does not take inheritance through the 
adopting parent, from any member of the 
adopting parent’s family other than the adopt- 
ing parent. In construing an instrument there 
is a presumption that the adopted child is to be 
included in any instrument executed by an 
adoptive parent, but there is likewise a pre- 
sumption that the adopted child is excluded in 
any instrument executed by any member of the 
adopting parent’s family other than the adopt- 
ing parent. There is nothing in the present in- 
strument which overcomes this presumption 
and there is no ambiguity in the present in- 
strument which will permit the introduction of 
parole evidence. Consider'ng the instrument as 
a hole, the adopted son of the deceased son of 
the donors is excluded. 


0 


Distribution Widow's Rights to Hus- 
band’s “Ornaments” 





Wisconsin—Supreme Court 
Estate of Pengelly, 20 N.W. (2d) 558. 


Decedent’s widow claimed the right to re- 
ceive, as a part of her statutory allowance re- 
gardless of the dispositions made in her hus- 
band’s will, a diamond necklace and brooch 
which he owned at the time of his death. The 
statute provides that the widow is entitled to 
all “ornaments” of the deceased husband. The 
articles in question were items of feminine 
adornment exclusively; they had been received 
by the husband as security for a loan and had 
been retained by him in satisfaction of the loan 
upon default of payment, and were kept in his 
safe deposit box as an investment. 

HELD: The necklace and brooch were not 
ornaments of the deceased, and the widow is 
not entitled to them. They were neither de- 
signed nor useful nor used for the ornamenta- 
tion of decedent but were held and used for 
commercial purposes. The statute applies only 
to ornaments owned by decedent and used by 
him as such. 


——— 


Life Tenant & Remainderman — Use of 
Principal by Life Beneficiary 


Wisconsin—Supreme Court 
Will of Doerfler, 20 N.W. (2d) 549. 


Decedent’s will, which gave his entire es- 
tate to his wife “for her use and enjoyment 
during her life,” with remainders over, was 
construed by the Supreme Court of Wisconsin 
in 1937 as entitling her to the income from the 
estate and sufficient of the principal to enable 
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her to maintain herself according to her usual 
style of living. During the ten years that she 
survived her husband, she used all the income 
and about $9,000 of the principal. In 1944, a 
few months before the widow’s death, a cudicil 
was discovered and admitted to probate, in 
which it was provided that if the widow ac- 
cepted under the will she should be authorized 
to use so much of the principal as to make her 
gross income $6,000 per year. Thereupon her 
executor claimed that her estate was entitled 
to receive from the husband’s estate some $18,- 
000, constituting the difference between the 
amount of income and principal that she used 
during her lifetime and the full sum of $6,000 
per year for the ten years that she survived. 


HELD: The provision in the codicil consti- 
tuted a mere limitation on the amount that the 
widow could use out of principal, not an abso- 
lute bequest of $6,000 per year to her. Reading 
the will and codicil together, the testator’s in- 
tention was to provide for her needs as long 
as she lived, but not to give her authority to 
convert any part or all of the principal to her 
separate estate during her lifetime. Therefore 
she was entitled to no more of the husband’s 
estate than the amount she actually used. 
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Life Tenant & Remainderman — Expenses 
— Whether Deficiency in Minimum Pay- 
ments of Income may be Made Up 


California—Supreme Court 
Estate of Roberts, 27 A.C. 71. 


Roberts’ will gave to his wife Elizabeth 
“Two Hundred Dollars ($200.00) per month 
for her natural life out of the rents and re- 
ceipts of my estate. This Two Hundred Dollars 
($200.00) must be paid first, then the children 
get theirs.” 

HELD: (1) Amortization payments on an 
encumbrance on an asset of the estate are 
chargeable to corpus, not income. 

(2) In the absence of special provision in a 
testamentary trust, a specified amount of in- 
come payable to a particular beneficiary is to 
be computed according to annual accounting 
periods. Deficiencies in one period cannot be 
made up out of earnings of another, citing Fs- 
tate of Platt, 21 Cal. 2d 343, 131 P. 2d 825. 

(3) The same rule applies in computing the 
net income of estates to which life beneficiaries 
are entitled. 

(4) Regarding expenditures for a new roof, 
new coils on water heaters, painting and reno- 
vating an apartment house, and new refriger- 
ators, HELD, these expenses represented no 
additions to house and furnishings but were 
merely repairs and replacements; that if when 
the property was acquired by the Trustee these 
expenditures were necessary in order to put 
the property into tenantable condition, they 
should be paid out of corpus, otherwise out of 
income. If probable life of improvements is 
limited in duration, expenses should be first 
paid out of corpus and amortized out of in- 
come over probable life of improvements. 


ee QQ 


Wills — Construction — Distribution to 
“Blood Relatives” 


Minnesota—Supreme Court 
In re Hencke’s Estate, 19 N.W. (2d) 718. 


A, a resident of California, by his will set up 
a trust to pay a certain monthly income to his 
sister, Ida, for life, and to his daughter, Har- 
riet, until she reached the age of thirty years, 
when the net income (excluding the payments 
to Ida) was to be paid to her for life. Upon the 
death of the survivor of the two, the principal 
was to be distributed to the issue of Harriet 
or if she leave no living issue or issue of issue, 
then one-third to certain charities and ‘‘Two- 
thirds (34) thereof unto my blood relatives in 
accordance with the laws of succession of the 
State of California, now in force.” The will ex- 
pressly provided that it was.intentional that no 
provision was made for decedent’s adopted 
daughter, Marion. Upon the death of both of 
the life beneficiaries of the trust, the probate 
court entered an interlocutory decree of dis- 
tribution of testator’s estate in which it deter- 
mined that Ida, the sister, should take two- 
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thirds of the estate. Upon appeal, the district 
court concluded that neither Ida nor Marion 
was entitled to any portion of testator’s estate. 
The reason given for the denial as to Marion 
was that, as she was adopted, she was not a 
blood relative and, therefore, was not one of 
the class entitled to the remainder of testator’s 
estate. The court said that “blood relatives” as 
used in the will meant those relatives of the 
decedent in existence at the time of the termin- 
ation of the trust, and they are to take propor- 
tions which are determined by the laws of suc- 
cession of California in force at the time of the 
execution of the will. 

HELD: Affirmed, the court saying that the 
law of the state where real estate is situated 
controls as to the descent of such real estate, 
and therefore a prior decree in California 
which gave Marion one-third of the decedent’s 
estate was not binding upon Minnesota as to 
the real estate in Minnesota; as shown in the 
will, testator intended to exclude his adopted 
daughter from his estate and therefore “blood 
relatives” as used in his will did not include 
his adopted daughter. While early vesting of 
estates is desired, if the intention of the testa- 
tor is otherwise, such intention will be given 
effect; ‘and here the whole will, and especially 
the clauses as to the trust, show that the gift 
in remainder was contingent, depending upon 
the survival of “blood relatives” at the ending 
of the trust. 


Wills — Probate —- Revocation of Decree 


Allowing Will — Soldiers’ and Sailors’ 
Relief Act 


Massachusetts—Supreme Judicial Court 
McEndy v. McEndy, 1945 A.S. 1245 ; Dec. 20, 1945. 

Petition to revoke decree allowing will. The 
will was allowed after service by publication 
and mailing. The petition alleged incompet- 
ency and undue influence. The petitioners did 
nothing to learn the contents of the will until 
after it had been allowed. Then they objected. 
They alleged in the petition that they “failed 
through inadvertence and mistake to appear 
and object.” It appeared in evidence that 
though the petitioners were listed as heirs in 
the petition for probate and presumably had 
notice, there were three grandnephews who 
were inadvertently omitted, one of whom was 
in the military service in Italy. The military 
affidavit stated that no person interested was 
in the military’ service. The probate judge al- 
lowed the petition to revoke. 

HELD: Reversed. The petition should have 
been dismissed. The only real question was 
whether, since no attorney was appointed for 
the heir in the military service, the judge could 
vacate the decree of his own motion. The Sol- 
diers’ and Sailors’ Relief Act gives the court 
the power to stay proceedings if it appears that 
a person in the military service is interested, 
but this provision is not to be extended and 
does not give the court the power to revoke the 
decree of its own motion. 





